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First Report 

R5 Women’s Settlement Agreement

 Monitoring Council

Executive Summary

The Donnelly v. Veneman Settlement Agreement was the culmination of seven years of litigation initiated by USDA Forest Service Region 5 women employees who alleged that they were the victims of sexual harassment, retaliation and hostile work environment.  On February 6, 2001, the parties entered into a settlement agreement that included injunctive relief provisions aimed at bringing about culture change in Region 5.  The provisions provided opportunities for professional development for women class members as well as for male employees.

This report from the Monitoring Council was to be completed after the Settlement Agreement had been in place for nine months.  As a result of personnel changes on the Monitoring Council and in the Regional Forester’s staff, the report will be provided 14 months after implementation of the Settlement Agreement.

The Settlement Agreement requires the Region to provide Semi-Annual Reports on the status of compliance and effectiveness of some of the Injunctive Relief Provisions.  The Monitoring Council’s report includes a review of the First Semi-Annual Report (July 2002) and the Second Semi-Annual Report (January 2003).  

Status of Compliance with the Settlement Agreement

The Region’s lack of an organized effort to ensure successful implementation of the Settlement Agreement is reflected in its failure to implement some of the programs, failure to successfully manage others, and the failure to keep adequate records and analyze the effectiveness of each program.  The continuing problems with complaints of sexual harassment, retaliation and hostile work environment that occurred during 2002 send a strong message that the Region (R-5) must act more quickly and forcefully in implementing the requirements of the Settlement Agreement in a way that will bring about culture change more quickly.  The current situation does not reflect a strong commitment from the Region to ensure timely compliance.

The Region has implemented some but not all of the programs required under the Injunctive Relief Provisions.  The Region’s record keeping and analysis of these programs, as required by the Settlement Agreement, have been minimal and lacked consistency during the 12-month period covered.  The Region has not provided an analysis of the effectiveness of the implemented programs in addressing the purposes of the Settlement Agreement to eliminate sexual harassment, hostile work environment and reprisal and to implement a Zero Tolerance policy for these behaviors.

A review of the Region’s efforts of the last year reflect a lack of strategic planning and direction from top management that could have resulted in more appropriate implementation and analysis of the programs.  It does not appear that there was an overall plan and clear responsibility for oversight of each provision of the Settlement Agreement or a comprehensive plan to develop procedures to analyze information.  The Program Managers who are responsible for program implementation and development and implementation of record-keeping processes that would allow evaluation of the program, appear to have operated independently, with little accountability for their failures to develop databases and conduct analyses. 

The following is a summary of additional detailed information for each of the Injunctive Relief Provisions that is analyzed in the Monitoring Council’s Report (March 2003).

Early Intervention Program 

The Forest Service had an alternative dispute resolution program in existence at the time the Settlement Agreement went into effect.  Region 5 assigned a full-time Program Manger to this program in 1998.  The Early Intervention Program (EIP) has suffered from a lack of high-level focused leadership that could have ensured successful record keeping and opportunities for mediation during 2002.  Since 1998, EIP has had four Program Managers.

Employees have raised numerous concerns about the lack of responsiveness to requests for mediation and about the lack of successful resolutions when the mediations occur.  EIP arranged very little mediation during 2002 and very few resulted in agreements between the parties.  Management’s ability to decline to participate in mediation after an employee requests one also undercuts the efficacy of this program.

The Settlement Agreement requires the Region to offer all employees who file informal EEO complaints mediation within 90 days of filing an informal EEO complaint through this program.  The Semi-Annual Reports provide no evidence that this requirement has been implemented. The record-keeping for this program also failed to track basic information necessary to evaluate the effectiveness of the program, including but not limited to information such as the number of requests for mediation, the number of requests denied, the types of complaints mediated, and the type of resolution reached at the mediation.

Region 5 has not managed the program in a manner that meets the intent or requirements of the Settlement Agreement.

Performance Evaluations

The Settlement Agreement requires the Region to implement specific performance evaluation clarifications and supplemental performance evaluation standards that were developed by a Task Force pursuant to an Interim Agreement of 1998.  The Region implemented these new standards for Element 3 (Interpersonal Relations) and Element 4 (Leading, Coaching, Supervising, Developing and Promoting Equal Employment Opportunity/Civil Rights) for line officers and supervisors in February 2001.  In April 2001, the Regional Forester added supplemental clarifications for Performance Element 4 for Regional Leadership Team members.  The Monitoring Council participated in development of these supplemental clarifications.  

This action sent a strong message from the Regional Forester about the importance of this activity in connection with performance evaluations.  A review of these elements in the Forest Supervisors’ performance evaluations for fiscal year 2002 reflects, however, that while these elements have been added to the evaluations, they are not being used to document performance problems or hold Forest Supervisors accountable for failure to meet the performance standards.

The Settlement Agreement also requires the Region to implement these supplemental Performance Standards for all employees.  The Region has not done so.  Instead, the Region entered into an MOU with the NFFE Union providing that these supplemental Performance Standards would be used only as talking points, violating the terms of the Settlement Agreement.  To compound the error, the Region failed to inform Class Counsel or the Monitoring Council that NFFE had objections to the Settlement Agreement requirement and to give the parties an opportunity to meet and confer regarding this issue, again, as required by the Settlement Agreement.  The Monitoring Council learned of the Region’s actions from members of the Union in January 2003.

The Region has not implemented this change as required by the Settlement Agreement by failing to add the standards to bargaining unit employee performance evaluations and has not demonstrated that it is using the standards when evaluating performance of line officers and supervisors.

Exit Interviews 

The Settlement Agreement requires the Region to offer an Exit Interview to all employees who leave a unit.  The Region is required to analyze the information in the Exit Interviews for patterns of conduct or inaction, to consider the need for corrective action based on information in the Exit Interviews, and to refer allegations of sexual harassment, hostile work environment or retaliation to appropriate members of Forest Service management.  

This provision was not implemented until July 2002, and employees departing units prior to that time were not tracked as part of this process.  The Region failed to demonstrate that is has implemented a standardized exit interview process for collecting or analyzing the information.  It appears that there is still not a single form used by all R-5 Forests.  The Semi-Annual Reports reflect that some Forests failed to provide any information to be included in the reports and provided no comment on how those Forests will be held accountable for this failure. 

The Region provided no analysis of the limited reported information that addresses the effectiveness of the program, that tracks patterns of behavior that could be used to identify problem units or employees, or that analyzes the effect of sexual harassment on retention of women employees in Region 5.  Thus, the Region has not implemented the program as required by the Settlement Agreement and has failed to develop appropriate tracking and analysis programs to determine if the program is effective.

Misconduct Investigation Procedures

The Settlement Agreement requires the Region to maintain misconduct investigation procedures that ensure well-trained investigators, use of appropriate and effective discipline in cases where employees are determined to have engaged in misconduct, and use of discipline that is effective in deterring future misconduct.  

The Region has not demonstrated that it has taken steps to improve the quality and effectiveness of the misconduct investigation process or that it is consistently imposing appropriate discipline that acts as a deterrent to future misconduct.  The Semi-Annual Reports reflect no attempts to analyze the effectiveness of the investigations or the disciplinary actions on current or future misconduct.

The Region must implement a Zero Tolerance policy that uses discipline proven to deter future misconduct.  The Region’s pattern of imposing the minimum discipline outlined in the Disciplinary Penalty Guide has proved ineffective in preventing misconduct involving sexual harassment, hostile work environment, and retaliation.  

In order to comply with this Injunctive Relief Provision, the Region must correct and make changes to the Misconduct Investigation process, improve and enforce its Zero Tolerance policy by linking misconduct to stronger discipline, make employees aware of the policy and ramifications for violations, and improve employee understanding of how the Disciplinary Guidelines will be used to enforce the Zero Tolerance policy.  The Region has failed to take adequate steps to address these issues during 2002.

Training 

The Settlement Agreement requires the Region to provide mandatory training that will assist employees in recognizing, addressing and correcting sexual harassment and retaliation.  The Region is also to provide specialized sexual harassment training to employees who have been found to engage in sexual harassment or retaliation.

The Region provided training on the prevention of sexual harassment to most employees on all Forests and made increased efforts during the first part of 2003 to provide training at large all employee-sensing meetings.  The Region did not demonstrate that it is providing standardized training tied to greater accountability for violation of Forest Service and Region 5 policies to all employees, as required by the Settlement Agreement.  It has also failed to hold Forests accountable for failure to ensure that all employees are attending the training.

At the beginning of fiscal year 2003, the Region committed to bringing in outside trainers to provide training and to taking steps to ensure that all employees receive standardized training using standardized materials.  The Monitoring Council has learned that the Region will bring on many new employees between April and June 2003, as the seasonal employees are hired.  The Region does not appear to be moving quickly enough to ensure that trainers and training programs are in place in time to ensure that all of these new employees, along with permanent employees, are trained in a timely manner.

The Region has provided no information about the development of a specialized standardized training program to be provided to employees who have been found to engage in sexual harassment.  The Monitoring Council is aware that this training has been provided to some employees during 2002; however, it appears that the training has lacked consistency in content, in the assignment of trainers to provide the training, and has not been provided to all employees who were found to have engaged in sexual harassment.  The Region must take immediate steps to remedy this situation.

The Informal EEO Process

The Settlement Agreement requires the Region to ensure that EEO Counselors receive appropriate training; conduct an annual analysis to determine whether the informal EEO process is functioning effectively and appropriately; create and maintain a process for tracking complaints by type of discrimination, responding official, and location to determine whether any patterns of conduct are discernible; and provide alternative dispute resolution to all complainants within 90 days after filing of an informal EEO complaint.

The Region has documented that EEO Counselors are receiving training, but did not include specific information about the training that demonstrates compliance with the requirements of the Settlement Agreement.  

The Monitoring Council performed its own analysis of information that was not included in either of the two Semi-Annual Reports that reflects that the Region settled only 4 percent of informal EEO complaints between 1998 and 2002.  This is a strong indication that the process is not meeting the intent of the Settlement Agreement, which was to ensure quicker resolution of EEO cases at the informal stage.  The Region’s failure to mediate or resolve complaints filed by class members under Section 21 of the Settlement Agreement reflects a further lack of attention and good faith compliance with this requirement. 

The Region has not analyzed the informal EEO complaints for patterns of conduct. The analysis of information obtained through from the EEO process surveys completed by participants in the informal EEO Complaint process provides little insight or analysis about the effectiveness of the program.

Finally, the Region has not provided information that demonstrates it is ensuring that all mediation is offered within 90 days of the filing of an informal EEO complaint.

Mentoring

The Region has not yet implemented the Mentoring Program.  The Region created a Task Force that developed a proposal for a Mentoring Program.  This proposal was sent to the Chief of the Forest Service on June 15, 2001, for review and the Washington Office prepared recommendations for implementation.

The Monitoring Council received this proposal on February 1, 2002.  It reviewed the proposal along with information about other mentoring programs and submitted a formal recommendation for the Mentoring Program on January 27, 2003.  The Monitoring Council prepared a recommendation and planned to submit it in June 2002, but was unable to finalize the proposal in the absence of the Class Representative.

The Region requested a 30-day extension to respond to the proposal, indicating that the response will be provided on March 26, 2003.  This request will delay implementation of the program until late spring or early summer and will result in fewer employees having the opportunity to participate in the program during the monitoring and evaluation period required by the Settlement Agreement.

Scholarships
The Settlement Agreement requires the Region to set aside “at least $100,000 per year for scholarships.”   The Monitoring Council is charged with reviewing the Scholarship Program to assure that women are not denied opportunities as result of sexual harassment or reprisal.  Scholarships are to be available to women and men equitably.

The Region implemented the Scholarship Program using the Monitoring Council’s recommendations for the application and decision-making processes and criteria for awards on May 22, 2002.  The program appears to have worked well to provide funds for many employees to pursue courses individually or in groups that addressed issues and purposes specifically related to implementation of the Settlement Agreement (such as mediation and dispute resolution programs) and for individuals to pursue courses for skills outlined in the Region’s strategic plan.

The Monitoring Council has two concerns about the manner in which the program was implemented.  Call letters were sent out and applications were due between July 3, 2002, and August 2, 2002.  This is traditionally one of the busiest times for employees working in fire and in the field.  The Monitoring Council heard from many employees who did not receive notice about the applications or who were unable to research educational opportunities and respond in a timely manner because they were in the field or on fire assignments.  The Monitoring Council determined that 2 percent of Region 5 employees applied for scholarships.  This confirms the conclusions that many employees were unable to apply because of the timing of the process.

This problem was compounded by the Region’s decision to award $200,000, or 2 fiscal years of funding, with the use of a single call letter.  The Monitoring Council recognized the Region’s rationale for committing the scholarship funds for the second fiscal year but does not agree with the decision, because it compressed timelines for advertising, applications and awards for two year’s funds into a single 30-day period.  If the Region now takes the position that they are required to fund only one more fiscal year for this program at $100,000, employees will have only one additional opportunity to apply for scholarship funds.  

The Region could immediately resolve this issue by committing to fund the program for at least one more year.  Given the quality of applications received and the benefit to the Region from encouraging employees to increase their skills, the Monitoring Council believes this is an appropriate resolution to these concerns.

The Monitoring Council’s analysis of distribution of funds reflects that women did not receive funds in a proportion that reflected their numbers in the applicant pool.  Men who applied had a greater chance of receiving funding, however once the decisions about who to fund were made, funds were distributed fairly between genders.

The Second Semi-Annual Report (January 2003) does not comment on the fact that men were more likely to have successful applications or propose a plan to evaluate whether this was the result of women being denied funds as a result of sexual harassment or retaliation.  The report also reflects that there were no applications from the Plumas National Forest (NF), where the class complaint originated.  The Region needs to analyze the reasons for the success rates of applicants and the lack of participation on the Plumas NF.   

The report also fails to include an analysis of the number of scholarships given by unit and grade, the number and gender of employees participating in group training funded by the program, and the number and type of applications that were not funded.  The report provides no plan for evaluating the effectiveness of the program in addressing the purposes of the Settlement Agreement.  The Region must provide a proper analysis and develop a plan to evaluate effectiveness in order to comply with the Settlement Agreement.

Adverse Action Digest

Settlement Agreement requires the Region to publish an Adverse Action Digest that provides information about incidents that result in the imposition of discipline of one-day suspensions of more.  The information is to be summarized by Forest or Regional Office, supervisory or non-supervisory position, and gender of the person against whom the adverse action was taken. 

The Region published two Adverse Action Digests in 2002.  The information has been provided to employees on the Region’s Intranet and through email.

The Adverse Action Digests did not include a summary of incidents by gender or location (by Forest and Regional Office).  The Region should revise the format to include this information.  The Monitoring Council has recommended that the Region also include information about letters of reprimand or letters of caution, in order to further educate employees about situations where discipline is imposed

The Monitoring Council believes the Adverse Action Digest is a useful tool for educating employees about disciplinary policies and accountability concerns.  The Monitoring Council also encourages the Region to find additional ways to publicize the digest’s existence and require supervisors to use the information in discussions with their employees.

Women’s Conference

The Region complied with this requirement of the Settlement Agreement by working closely with the Monitoring Council to develop a plan for a conference that was well attended by over 250 employees.  The Region took appropriate steps to ensure the success of the conference by bringing in assistance from experienced planners from another Region who understood the Monitoring Council’s vision for the meeting and had access to high-level professional presenters.  The Region established a capable hard-working team under the Incident Command model to handle the necessary work to bring about this very successful event.

The Regional Forester, many of the Forest Supervisors, Regional Directors, and other line officers were present for all three days of the conference.  Their availability to talk with employees and presence at the meeting sent a strong message that this was an event the Region valued.  The Regional Forester has planned the Regional Leadership Team meeting to coincide with this conference in 2003, ensuring the presence of the Region’s upper-level managers at the meeting.

The Monitoring Council has concerns about the planning for the next conference.  The Region did not appoint program managers for this event until January 29, 2003.  Many of the follow-up items that needed to be taken care of following the October 2002 event, have not been addressed as of the date of this report.  The new managers apparently do not intend to use the same planning team that successfully organized the 2002 conference, despite the fact that the Monitoring Council expressed great confidence in those individuals and recommended that they be asked to participate in the organizing and planning of the 2003 event.  

Two issues marred the success of the 2002 conference.  The Employee Resource Groups contacted the Monitoring Council and Region with a request to have a separate meeting at the end of official meetings at the event, to have a table to hand out information to employees, or to co-sponsor a evening social.  The Region did not cooperate with their requests and misrepresented the Monitoring Council’s position with respect to the request.  As a result, some members of the Employee Resource Groups cancelled their plans to attend and the Region created unnecessary problems with respect to these groups.  The Region should take steps to actively involve these groups at the 2003 conference.

The second concern relates to the lack of success in providing networking opportunities for women at the conference and through follow-up activities.  Although the Region offered networking opportunities for employees at the event as recommended by the Monitoring Council, the attempt did not work as the Monitoring Council had hoped.  It was clear that many women met other women in their functional areas or who shared their concerns about a variety of workplace issues during the Focus Groups and hosted lunches.  However, the format and lack of follow-up for the Focus Groups because of the absence of a program manager resulted in a failure to form the task forces to work on issues identified during the conference and to provide organized opportunities for further interaction among the employees.  The Monitoring Council plans to work closely with the two program managers to obtain assistance from outside experts to ensure that a greater focus is provided on the networking and community building aspect of the conference for 2003. 

Advance Advertisement of Work Details

The Settlement Agreement requires the Region to advertise all work details of more than 90 days.  This section was included in the Settlement Agreement to insure the existence of a competitive process for career enhancing career development opportunities.  It requires the Region to develop a new tracking system for detail advertisement and appointments to track whether some employees were receiving consecutive detail appointments, in violation of Forest Service policies, and to evaluate whether women are being given equal opportunity to apply for and be assigned to work details.

The Region did not implement this program until July 2002.  The Monitoring Council has learned that some Forests began advertising details greater than 90 days prior to that time; however, there were no efforts to track that information until formal implementation in July 2002.  

The Region has not complied fully with this provision.  The Monitoring Council has not received a formal explanation for the delay in implementation.  The record keeping and tracking provided in both Semi-Annual Reports does not include information that allows analysis of the issues anticipated by the Settlement Agreement and outlined above.  Moreover, the Monitoring Council has been informed that many work details are now being offered at 89 days, which circumvents the Region’s ability to track advertisement and assignments for these details.  The application process for Region 5 details is not as user friendly as the USDA Job Website and does not always include the position announcement.  The Region must take steps to remedies these deficiencies in the application process, the manner in which this provision is being implemented, and in the record-keeping processes in order to comply fully with the Settlement Agreement.

Positive Incentives and Civil Rights Performance

Section 17 of the Settlement Agreement requires the Region to establish a Task Force to consider ways in which the Region could provide positive incentives and reward employees who demonstrate exceptional performance in the Civil Rights aspect of their duties and to take into consideration an employee’s record with respect to Civil Rights when deciding about promotions or advancement. 

Record-Keeping and Reports

As previously stated in the this Executive Summary and more fully in following sections of this report, the Region has failed to meet the requirement of the Settlement Agreement that it maintain and provide reports on the effectiveness of eight of the Injunctive Relief Provisions.  There is no evidence that the Region developed a well thought out strategic plan on how to evaluate the effectiveness of the various programs, determined what information needed to be tracked in order to do so, developed a protocol for obtaining and tracking the information, and then analyzed the information in a meaningful way.  The failure to obtain and track the information made it impossible for the Monitoring Council to perform its own analysis, should it have desired to do so.  

This situation resulted in a lack of documentation by the Region about the effectiveness of the programs.  The anecdotal information the Monitoring Council has received and the analyses that the Monitoring Council has conducted of information it sought on its own lead to the conclusion that the Region has not successfully implemented these programs in ways that meet the purposes of the Settlement Agreement. 

The Region must take immediate steps to address this massive failure of attention to the very specific requirement of the Settlement Agreement so that future reports provide appropriate data and analysis.

Federal Women’s Program Manager

The Settlement Agreement requires the Region to establish a full-time Women’s Program Manager position.  The Region has complied with this requirement, but the Monitoring Council has not been provided with any information about the Program Manager’s work or how it assists successful implementation of the Settlement Agreement.

Resolution of Class Member’s Pending EEO Complaints

Section 21 of the Settlement Agreement outlines procedures that extend the time for class members to file EEO complaints that might have been lost, withdrawn or not filed because of fear of reprisal for complaints of sexual harassment or retaliation for EEO activity that arose on or after February 1, 1994.

The Region implemented these provisions, however none of these complaints was resolved informally and all complainants received a Notice of Right to file a formal EEO complaint.  The Region has not demonstrated a good faith effort to resolve these complaints at the informal stage.

Conclusion

The Region has failed to implement some of the required Injunctive Relief Programs, has failed to successfully implement or run some of the programs that do exist, and has failed to demonstrate that it will be able to repeat the successful Women’s Conference without the substantial input and direction from the Monitoring Council that was required in organizing the 2002 event. 

The Monitoring Council anticipated that the Region would take primary responsibility for implementation and development of these programs, the processes for tracking information needed to evaluate the programs, and provide the analysis.  In most instances, this did not occur.  This report outlines in greater detail the deficiencies in implementation, record keeping and analysis.  The Monitoring Council has included in the report some recommendations for improved procedures and other actions that the Region should take to comply with the Settlement Agreement and will continue to provide specific formal recommendations during the coming year.  It is time, however, for the Region to take over active compliance, problem-solving and planning to ensure that the purposes of the Settlement Agreement are met.

The Region needs to take steps to ensure that the programs are effective in moving the Region toward a new culture are institutionalized so they remain in place after the period of monitoring is completed.  The Region must treat the issues related to elimination of sexual harassment, hostile work environment and retaliation with the same concern and visibility that it addresses safety issues, with repeated trainings, accountability at all levels, and relentless oversight of the problems to ensure that it moves forward and continues to improve working conditions for women.
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INTRODUCTION











On February 6, 2001, the Pacific Southwest Region (Region 5) of the USDA Forest Service entered into a Settlement Agreement resolving a class action lawsuit (Donnelly v. Veneman) brought on behalf of women employees of the Forest Service alleging sexual harassment, retaliation, and creation of a hostile work environment.  The class complaint was filed on behalf of approximately 500 female employees as a result of the alleged backlash following a previous consent decree (Bernardi v. Madigan) and was certified by the court in 1994.  Class members were defined as “past and present non-supervisory female employees of Region 5 who have been, or are being subjected to a sexually hostile work environment at any time since February 1, 1994, through the date of Final Approval.”   When the Class was certified, approximately 6,000 past and current female employees were identified as potential class members during the period of 1994-2001.  The current number of those potential class members still employed in Region 5 is approximately 1,966 women. (Exhibit 1)  

The Settlement Agreement established Monitoring Council consisting of an independent Chairperson, a representative appointed by the Agency and a representative appointed by the Class.  Both representatives are Forest Service employees.  The Region provided office space and support services within the Regional Office in Vallejo. California.  The Monitoring Council’s 3-year term began on January 8, 2002, when the Monitoring Council was established.  The Region is not required to continue implementation the Injunctive Relief Provisions or maintain the Monitoring Council after the conclusion of the three-year term.

The purposes of the Settlement Agreement are:   

1.
Elimination of sexual harassment and hostile work environment against females;

2.
Implementation of the Region’s Zero Tolerance Policy against sexual harassment; 

3. 
Ensuring that persons committing or contributing to sexual harassment were held accountable for their actions;

4.
Elimination of reprisal against those who exercised their rights to complain about sexual harassment;

5.
Ensuring that issues regarding sexual harassment were addressed and resolved in a timely and effective manner; and

6.
Providing finality to the resolution of all claims asserted in the action.

The Settlement Agreement includes Injunctive Relief Provisions that establish new programs or require improvements of existing programs aimed at assisting the Region with meeting the purposes of the agreement.  Those provisions include:     

1.
Early Intervention Program

2.
Performance Evaluation

3.
Exit Interviews

4.
Misconduct Investigation Procedures

5.
Training

6.
The Informal EEO Process

7.
Mentoring Program

8.
Scholarships

9.
Adverse Action Digest

10.
Women’s Conference

11.
Advance Advertisement of Work Details

12.
Positive Incentives and Civil Rights Performance

13.
Record-Keeping and Reports

The Settlement Agreement contains additional directives regarding:

· Dispute resolution procedures required prior to returning to court for enforcement of the agreement by the parties;

· Provisions for consideration and resolution of Class Member complaints that arose prior to February 1, 1994; and

· Establishment of a full-time Federal Women’s Program Manager position.

The Settlement Agreement does not include timelines for implementation or improvement of the Injunctive Relief Provisions.  The intent of the Settlement Agreement was that programs and changes would be implemented within a reasonable time after court approval of the Settlement Agreement.  The Region has not yet implemented all of the Injunctive Relief Provisions and there have been substantial delays in implementation of some of the programs.

Section 4.11 outlines the authority of the Monitoring Council.  It provides that the Monitoring Council may issues recommendations about any matters within its authority to evaluate the Agency’s compliance with the Injunctive Relief Provisions.  Under Section 4.11, the Monitoring Council may:

a.
Evaluate the effectiveness of the Relief Provisions of the Agreement;

b.
Develop and recommend changes, modifications or adjustments to the programs described in the Relief Provisions to the extent necessary to effectuate the purposes of the Agreement;

c.
Review reports required by the Agreement and make recommendations based on such reports; and

d.
Evaluate whether the Region addresses and resolves issues regarding sexual harassment in a timely and effective manner, with the exception of the ability to review or evaluate the formal EEO complaint process.

Section 4.17 of the Settlement Agreement outlines the Region’s responsibility for implementing or objecting to the Monitoring Council’s recommendations.  If the Region declines to implement a recommendation in whole or in part, it bears the burden of objecting and demonstrating in accordance with the formal Dispute Resolution process set out in the Settlement Agreement that the recommendation: 

1.
Would have a significant adverse impact on the Agency’s mission;

2.
Is unrelated to the implementation of the Relief Provisions of the Agreement;

3.
Is contrary to law as set forth by statute or regulation; or

4.
Is unduly expensive in light of reasonable budgetary constraints.

The Regional Forester is ultimately responsible for ensuring compliance with the Settlement Agreement.  The Associate Regional Forester has daily responsibility for ensuring compliance with Monitoring Council requests and recommendations and overseeing compliance with the purposes and Injunctive Relief Provisions of the Settlement Agreement.  All members of management should be individually responsible for ensuring compliance on their units and working with the Regional Forester’s staff to eliminate retaliation, hostile work environment and sexual harassment.

This is the Monitoring Council’s first “Nine Month Report” required under section 4.14 of the Donnelly v. Veneman Settlement Agreement.  Under the provisions of the Settlement Agreement, the report will be provided to the parties through their attorneys at Minami, Lew and Tamaki, the Office of the General Counsel and the Department of Justice.  There is no provision for the Monitoring Council to provide a copy directly to the Court.  This report includes information from January 8, 2002, when the Monitoring Council began its work to January 31, 2003.

The “Nine Month Report” was initially due in October 2003.  The Monitoring Council was unable to complete the report on schedule due to personnel changes in the Class Representative position.

 R-5 COOPERATION










The initial members of the Monitoring Council (Rosenberg, Donnelly, and Thompson) reported for work on January 8, 2002.  The first weeks were spent negotiating with the Region about the manner in which the Council would obtain information, inform the Region of travel plans, and communicate with employees.  It appears that because of lingering issues related to the previous Consent Decree, the Region wished to restrict the activities of the Monitoring Council and its ability to communicate with employees and obtain information.  These issues were eventually resolved to the satisfaction of the Monitoring Council, but the discussions delayed the group’s ability to immediately obtain information and, thus, to begin making recommendations with respect to the Settlement Agreement.

The Monitoring Council raised concerns about safety and security of offices within the Regional Office because the sign outside the Monitoring Council office was vandalized on three occasions.  After the Regional Forester and Law Enforcement took action to address the issue, the vandalism stopped.  It is the Monitoring Council’s understanding that the individual or individuals responsible for these activities were never identified.  The concerns that the Monitoring Council had about lingering resentments from the previous Consent Decree or anger about the current Settlement Agreement were raised by these events.

The Monitoring Council faced substantial hurdles in overcoming resistance about the Settlement Agreement from some Line Officers and managers as a result of lingering issues related to the Bernardi Consent Decree.  Many managers and employees voiced concerns that the Monitoring Council and the Settlement Agreement would cause divisiveness in the workplace, would impose difficult and complicated record-keeping requirements on the Forests, that implementation would increase tensions and hostility between male and female employees, and that the “same old” issues would be rehashed with no resolution.

In order to address these concerns, the members of the Monitoring Council scheduled visits to meet with employees and the Forest Leadership Teams at all 18 National Forests and on as many Ranger Districts as possible to talk about the purposes of the Settlement Agreement, the Injunctive Relief Provision programs, and the plan to ensure implementation of the Settlement Agreement.  The Monitoring Council believed that providing concrete information and allowing employees an opportunity to ask questions about the Settlement Agreement would help reduce misunderstandings by managers and employees about the substance of the Agreement.  These meetings provided opportunities to educate managers and employees about the problems that still existed in the Region related to sexual harassment and discrimination, to discuss how these problems affect their ability to be successful in their daily jobs, and to provide explanations about the purposes of the Settlement Agreement and its programs.

The Monitoring Council heard from many managers and employees that they had a better understanding of the issues and more interest in addressing them as a result of the outreach and travel to the Forests.  As a result of the meetings, the Monitoring Council established credibility with class members who were more willing to discuss issues of sexual harassment and retaliation after meeting the members of the Monitoring Council.  The meetings also provided an opportunity for members of the Monitoring Council to develop relationships with some of the Forest Supervisors and District Rangers.  The Monitoring Council has been able to approach some supervisors directly about problems on their units and issues related to retaliation and sexual harassment.

The Monitoring Council encountered resistance from the Civil Rights and Human Resources staff and Directors who were suspicious and not forthcoming with information in a helpful manner.  The Monitoring Council learned that some staff members were told not to communicate with the Monitor Council at all.  This did not foster a productive working relationship and created another situation where the Monitoring Council focus was diluted by the need to build relationships with those who would be providing information and running the programs set forth in the Injunctive Relief Provisions.  None of the program managers, either those originally assigned to the various programs or the recent appointees, have contacted the Monitoring Council to arrange a meeting to discuss:

· The status of the program;

· A plan for compliance with the Settlement Agreement;

· The adequacy of the record-keeping processes; or

· To solicit input about improving the programs.  

This failure reflects an unfortunate attitude toward the Monitoring Council and the continuing resistance and suspicion of the activities aimed at improving working conditions in Region 5 and ensuring success of the Settlement Agreement.

The Monitoring Council was also the target of concerns raised by the Union about its assigned office space, communication with employees, and plan to move forward with recommendations to ensure implementation of the Settlement Agreement programs.  During most of 2002, the Union chose not to participate in discussions with the Monitoring Council regarding recommendations for implementation, filed unfair labor practice complaints about Monitoring Council meetings with employees and recommendations, and declined to assign a representative to serve on the selection committee for the Scholarship Program or conduct a workshop at the Women’s Conference.  The change in union leadership at the Regional level has resulted in a more cordial relationship between the Union and the Monitoring Council and may allow more collaboration in the future.

A significant barrier to the Monitoring Council’s performance of its work occurred during the summer of 2002.  The Class Representative resigned from the Forest Service and the Monitoring Council effective June 6, 2002.  Class Counsel designated her replacement, a Region 6 employee who previously worked in Region 5 and was one of the original class members for the complaint.  The new Class Representative was unable to join the Monitoring Council until the Federal District Court had resolved a contempt motion filed by Class Counsel.  As a result of this delay, the court is considering a request for tolling of the agreement, for which is yet to be resolved.

During this period, the remaining members of the Monitoring Council completed the final scheduled visits to Region 5 National Forests and assisted with planning for the Women’s Issues Conference.  Because the Monitoring Council is required to operate by consensus (Section 4.13), the remaining members were unable to proceed with any formal requests for information or recommendations regarding implementation of the Settlement Agreement in the absence of the Class Representative.

The new Class Representative reported for work as the Class Representative on October 15, 2002.  The Agency’s inability to place the new Class Representative and resolve the contempt issue disrupted the momentum and functioning of the Council.  The absence of many Agency personnel due to year-end holidays further interrupted the workflow. 

During December 2002, the Associate Regional Forester retired, leaving in place no one with a sophisticated understanding of her role that could respond to Monitoring Council requests and recommendations.  Several individuals were placed in various  “acting” positions where they were responsible for complying with Monitoring Council requests for information or responding to recommendations.  These individuals did not have the background or understanding of the Settlement Agreement to provide the necessary appropriate leadership to allow the Monitoring Council to move forward with its work.  This change in personnel resulted in further delays, requests for extensions of time to respond to Monitoring Council requests for information, and delays in appointment of program managers.

In January 2003, a second “Acting Associate Regional Forester” was appointed to fill in until the Forest Service could appoint a permanent or longer-term “detailer” to the position.  This transition has resulted in further problems, distractions and delays with Monitoring Council activities.  This change has also resulted in delay of implementation of the Settlement Agreement.   

The Regional Forester has been active in his efforts to include the Monitoring Council in Regional Leadership Meetings.  The Monitoring Council spoke at the Regional Leadership Team meeting in April 2002.  At this meeting, the Regional Forester outlined eight critical issues on which the Region needed to focus.  One of these was the development of Regional Leadership Team Performance Clarifications for working with the Monitoring Council and complying with the Settlement Agreement.  The Monitoring Council was included as an integral part of the working group present at the Regional Leadership Team meeting to develop these criteria.  The Directors of Civil Rights and Human Resources demonstrated resistance to working with the Monitoring Council on this project, but acquiesced as the meeting went on.

The problems with cooperation with Monitoring Council requests for information, implementation of recommendations and attitude towards the Monitoring Council and its work seem to occur at levels below the Regional Forester’s office.  It is not clear whether the Regional Forester is fully and appropriately informed about the activities of those whom he has charged with ensuring successful implementation of the Settlement Agreement.  The continuing change in personnel responsible for implementation of the Injunctive Relief Provisions has also contributed to lost efficiency and barriers to successful implementation of the Settlement Agreement.

The Monitoring Council continues to be challenged by the need to develop the trust of employees and obtain current and accurate information about situations on the Forests where sexual harassment, retaliation and hostile work environment exist.  The Settlement Agreement requires that the Monitoring Council’s recommendations and deliberations remain confidential, and understandably some employees are frustrated because they do not see the work that the Monitoring Council has undertaken in the last 14 months.  Other employees have assumed that the Monitoring Council is driving actions by the Regional Forester’s office where the Monitoring Council has had no input. 

This report should allow interested individuals to understand the work that the Monitoring Council has performed in providing recommendations for improvements in the manner in which the Region addresses the issues of sexual harassment, retaliation and hostile work environment; areas where the Region complied with the recommendations or requirements of the Settlement Agreement; and areas where the Monitoring Council concluded that the Region is failing to comply with the requirements of the Settlement Agreement.

MONITORING COUNCIL RECOMMENDATIONS AND INFORMATION REQUESTS


Recommendations

The Settlement Agreement includes specific procedures that the Monitoring Council must use to obtain information from the Region.  It also authorizes the Monitoring Council to make recommendations about changes, modifications or adjustments to programs in the Injunctive Relief Provisions or regarding individual personnel matters.  Finally, it includes a detailed process for the Region to use when approving Monitoring Council recommendations.

Between January 2002, and January 2003, the Monitoring Council made eight formal recommendations to the Region.  These included recommendations for the Women’s Conference, Exit Interview Process, Scholarship Program, and Advance Advertisements of Details.  The Region accepted and implemented all of these recommendations.  The Region has requested an extension of time to respond to the Monitoring Council’s recommendation on the Mentoring Program.

The Monitoring Council made one recommendation with respect to individual personnel matters on one Forest.  The Region accepted some of the recommendations and declined to implement some of the recommendations.  Under Section 4.21, the Region may decline to implement a recommendation that relates to an individual personnel matter. 

The Region has declined to implement the Monitoring Council’s recommendation to put the Monitoring Council website on the Internet so that class members who no longer work for the Region and employees who do not have access to computers at work can obtain information about the status of the Settlement Agreement.  

Information Requests

The Monitoring Council made 57 formal requests for information between January 2002, and January 2003.  These requests were made to obtain information that would allow the Monitoring Council to evaluate how the Region was implementing the Injunctive Relief Provisions and addressing issues related to employee concerns about sexual harassment, retaliation and hostile work environment.  The Settlement Agreement requires the Region to respond to the request and provide information within seven business days.

The Region requested “Extensions of Time” to respond to eight requests.  The Region responded within the seven-day time requirement to only 11 requests.  Response time for the remaining requests varied from 8 days to 23 days in situations where no extension was requested.

The Region denied the request for information completely in one case and provided partial information in another.  The Monitoring Council intends to continue to seek the information that has not been provided in response to these two requests through the processes outlined in the Settlement Agreement.  

The Monitoring Council understands that the Region was unable to respond to some of the formal information requests within seven business days because it was sometimes necessary for the Region to develop and analyze the requested information.  The Region should continue to develop databases or processes to collect this information so that it and the Monitoring Council will be able to access information that will allow analysis of compliance with the Settlement Agreement more quickly and easily. 

MONITORING COUNCIL TRAVEL AND MEETINGS





Meetings with R5 Employees and Supervisors

The Settlement Agreement requires the Monitoring Council to hold Quarterly Meetings with the Regional Forester.  The Monitoring Council conducted one quarterly meeting on April 25, 2002.  A second meeting was scheduled but was not held as a result of the absence of the Class Representative.  No quarterly meetings have taken place since October 2002, when the new Class Representative joined the Monitoring Council.  The next Quarterly Meeting is scheduled for April 11, 2003.

During 2002, the Regional Forester met informally with the Chair of the Monitoring Council to discuss issues related to the Settlement Agreement.

The members of the Monitoring Council made presentations to employees and managers at all 18 National Forests and in the Regional Office between February 2002, and January 2003.  The Monitoring Council met with employees and managers in a variety of settings, which included:

· Specially arranged meetings on the Ranger Districts and in the Supervisor Offices

· Forest Leadership Team meetings

· Forest all employee meetings

· Previously planned training sessions

· Province Board of Director meetings 

· Regional Leadership Team meetings

· District Rangers meeting

· Division Chiefs Workshop 

· Fire Facilities Committee meeting

· Type I and II Incident Commanders meeting

· Fire and Aviation Board of Directors meeting

· National Dispute Resolution Practitioners meeting

The Monitoring Council gave a Power Point presentation (Exhibit 2) at many of the meetings, which explained the history, purposes, and Injunctive Relief Provisions of the Settlement Agreement.  The Monitoring Council asked employees and managers to contact them with information about their experiences with the various programs such as EIP, Misconduct Investigations and EEO Complaints to assist with evaluation of the programs and allow the Monitoring Council to make recommendations for improvements in the programs.  The Monitoring Council also encouraged employees and managers to attend the Women’s Issues Conference, participate in the Mentoring Program, and apply for Scholarships.  

These visits provided opportunities for the Monitoring Council to reach out to employees and supervisors, to learn about successes and failures of the Injunctive Relief Provision programs, and to meet with employees individually to discuss their concerns about workplace issues, sexual harassment and retaliation.  The Monitoring Council met privately with all employees who requested time to discuss their workplace problems. 

The Monitoring Council was unable to arrange official trips to Fire Camps in Region 5 during the summer of 2002 during the absence of the Class Representative.  The Agency Representative spent time at five fires as a member of a Type II team and talked with employees and managers about the purposes and provisions of the Settlement Agreement during her time on the fires.  The Monitoring Council Chair was able to visit one fire camp, where she spoke with managers about Settlement Agreement issues that might arise in the specific context of fire camps.  

The following is a record of the meetings where the Monitoring Council made presentations or met with employees between January 2002, and January 2003:

Region 5 Meetings

· 2/14/02 (R5 Division Chiefs Workshop/Reno, NV)

· 4/9-11/02 (RLF Meeting)

· 5/1/02 (R5 Type I & II Incident Commanders)

· 5/6/02 (R5 Fire Facilities Committee)

· 5/13/02 (R5 RO Employees)

· 5/13/02 Dispute Resolution Practitioners Presentation

· 5/30/02(R5 FAM BOD Presentation)

· 6/19/02 (R5 DR Presentation)

· 11/5-7/02 (RLF Meeting)

Forest and District Meetings 

· 3/6/02 SIERRA NF- District Province BOD meeting and First Responders Meeting, Kings River District, Minarets/Mariposa (North Fork, CA) Ranger Districts

· 3/7/02 SIERRA NF- Forest Leadership Team Meeting

· 3/11/02 CLEVELAND NF- FMT Meeting 

· 3/20/02 LASSEN NF- Supervisor’s Office 

· 3/20/02 SHASTA-TRINITY NF- Annual Supervisor’s Meeting 

· 3/26/02 PLUMAS NF- All Employee Presentation

· 4/15/02 SEQUOIA NF- SO Presentation, Tule River/Hot Springs Ranger Districts 

· 4/16/02 SEQUIOA NF- Cannell Meadow and Greenhorn Ranger Districts

· 4/22/02 SAN BERNARDINO NF- All Employee Meeting 

· 4/23/02 CLEVELAND NF- All Employee Meetings at Supervisor’s Office and Trabuco Ranger Districts

· 4/24/02 CLEVELAND NF- All Employee Meetings at Palomar and Descanso Ranger Districts
· 5/8/02 PLUMAS NF- 1st Line Supervisor Workshop

· 5/10/02 MENDICINO NF- SO & Grindstone Ranger District

· 5/20/02 LOS PADRES NF- Santa Lucia and Monterey Ranger Districts

· 5/21/02 LOS PADRES NF- Supervisor’s Office and Santa Barbara Ranger District 

· 5/23/02 STANISLAUS NF- FMT and New Employee Orientation

· 5/29/02 TAHOE NF- Supervisor’s Office & Nevada City Ranger District

· 6/5/02 LASSEN NF- Eagle Lake RD

· 6/6/02 LASSEN NF- Hat Creek Ranger District

· 6/10/02 SIX RIVERS NF- Supervisor’s Office

· 6/12/02 LAKE TAHOE BASIN MANAGEMENT UNIT- All Employee Meeting

· 6/18/02 EL DORADO NF- Supervisor’s Office

· 6/20/02 INYO NF- All Employee Meeting

· 6/24/02 LOS PADRES NF-Mt Pinos Ranger District

· 6/25/02 ANGELES NF-Employee Safety Presentation

· 7/8/02 KLAMATH NF- Supervisor’s Office

· 7/9/02 MODOC NF- All Employee Meeting

· 10/1 LASSEN NF- Cone Fire Camp

· 10/23/02 SEQUOIA NF- Hume Lake Ranger District

· 10/24/02 SIERRA NF- FMT

Employee Comments

Employee comments at these meetings included:

· Concern about he costs of the Settlement Agreement Injunctive Relief Provisions and funds from the Districts to allow participation;

· Interest in availability of the programs for male and female employees;

· Questions about differences in implementation on union and non-union Forests;

· A suggestion that the Monitoring Council pick one Forest to visit on a continual basis in order to have a baseline and measurement for success opportunity;

· Concern that some employees (students, temporaries and co-ops) do not have access to e-mail accounts; 

· Concern about the lack of qualified mediations for the Early Intervention Program (EIP);  

· A recommendation that the Monitoring Council use Employee Resource Groups to get input and to distribute communications;

· A question about whether the Monitoring Council replaced EEO or EIP processes;  

· A suggestion that the Monitoring Council/Region clarify the difference and separation between the EEO process, the EIP process and the MC;

· A question about whether the Advance Publicity of Details provision applies to lateral details and temporary promotions; 

· A suggestion to ensure that the Adverse Action Digest is disseminated in a more visible and accessible manner;

· A comment that the Region needed to focus on accountability in order to ensure behavior changes;

· A suggestion for use of the Mentoring Program to transfer knowledge and skills from older employees before retirement;

· A comment about the problems with Pass/Fail appraisal system for performance evaluations;

· Comments regarding the difficulty in getting Settlement Agreement/Monitoring Council information out to districts and remote sites;

· Concerns about hostile work environment still existing in fire crews;

· Considerable discussion about the lack of perceived accountability for misconduct within Forest Service;

· A question about how the Agency will enforce the agency Zero Tolerance policy and its relation to accountability issues; and

· Concern that the Settlement Agreement will focus on process rather than results.
Injunctive Relief Provisions

COMPLIANCE WITH INJUNCTIVE RELIEF PROVISIONS



  

Early Intervention Program - Settlement Agreement Section 6


  
Region 5 was required to establish a conflict resolution program, known as the Early Intervention Program (EIP), under Section 6.1 of the Settlement Agreement.  The program was in existence at the time the Settlement Agreement was signed as part of a larger Forest Service nation-wide alternative dispute resolution (ADR) program coordinated by the Washington Office.  The purposes of the program outlined in the Settlement Agreement are to:

a. Reduce conflict within the workforce;

b. Address employee requests for intervention on an expedited basis;

c. Resolve conflicts at the lowest possible level; 

d. Provide an alternative process to filing an informal or formal EEO complaint;

e. Focus resolution efforts at the root cause of the conflict;

f. Reduce the number of EEO complaint filings; and

g. Affirm that EIP does not replace the EEO administrative process.

The Region developed an implementation plan and conducted a Functional Assistance trip to publicize the program to employees at the end of 1999.  While it appears that some efforts have been made to inform employees about the various dispute resolution options available within EIP, the Monitoring Council learned that many employees still do not have adequate information about the program, how using EIP mediation affects the filing or processing of an informal EEO complaint, and/or how EIP is used to attempt to resolve pending informal EEO complaints. 

Some of the problems discussed below may be due to a lack of awareness or understanding by the users of EIP about what to expect from mediation and about what constitutes a good mediation session.  The Region should educate employees about good mediation practices as part of the information provided to employees and managers about the benefits of using EIP.  In an effort to increase employee and supervisor’s understanding about the program, the Regional EIP manager has participated in recent Employee Sensing Sessions on each of the Forests.

Implementation of an effective program has been significantly hampered by a lack of high-level focused leadership.  The first EIP manager was assigned to the position from 1998 to September 22, 2002.  During this period, the Region failed to implement appropriate tracking and record-keeping procedures for the program.  An acting program manager, on an 89-day detail from September to December 15, 2002, replaced this program manager.  While the acting manager had authority to develop protocols and establish record-keeping policies, this position was apparently a collateral duty and no changes were made to improve record keeping or processes needed for successful implementation of the program.  The Region then appointed a third program manager on December 15, 2002.  He was also assigned to be the Acting Director of Civil Rights during this time and was not available to manage the EIP until January 13, 2003.  This individual was reassigned on March 19, 2003, and now a fourth employee has been appointed as acting program manager for an 89-day detail.  Since the original program manager left the position, there has been no focus or single champion charged with ensuring that effective procedures are put in place to respond to and track requests for mediation and to follow-up on the mediations that occur.

The Region’s actions do not demonstrate that it is considering the skills necessary to successfully lead this program when making their selection.  The Region has not used a competitive process for selection of the EIP manager.  

The Monitoring Council has received substantial anecdotal information from employees who report they have frequently encountered problems when they attempt to use the EIP program.  Repeated complaints include:

· Failure to return telephone calls in response to both requests for information or for scheduling EIP mediations;

· Failure to keep employees informed about the status of their request for EIP mediation and management’s response to the request;

· Failure to provide skilled or effective mediators;

· Management’s denial of an employee request for a mediation without explanation;

· Management’s failure to respond to requests for mediation; 

· Failure to offer participants the required questionnaire at the end of the mediation;

· Lack of responsiveness by management at the unit level to employee requests to resolve complaints at the lowest level because the management official of that unit has no interest in resolving the issues; and

· Allowing the manager against whom the complaint was made to appear as the Respondent as well as to serve as the Responding Official with authority to determine settlement, rather than requiring a neutral Responding Official to appear.

Employees have raised additional specific concerns in recent months, including a report that the EIP manager talked one employee out of proceeding with mediation under EIP, the failure of the EIP manager to understand that the employee was requesting mediation under EIP which resulted in scheduling of an informal meeting rather than mediation, and the use of administrative staff to obtain confidential information about the reasons for the mediation request.

Management’s ability to decline to participate in mediation even after an employee requests it through EIP undercuts the efficacy of the program and undermines the purpose not only of the Settlement Agreement and Forest Service policy encouraging ADR, but also violates USDA directives.  A recent report from the Washington Office EIP indicates that Region 5 declined to participate in mediation in response to nine requests for mediation during fiscal year 2002, and first quarter of 2003.  The Monitoring Council has been informed that Region 5 has the highest number of cases in the Forest Service where management refuses to attempt resolution of EEO complaints through EIP mediation.  Even when management may have legal justification for the action that led to the request for mediation, failure to respond to the request or engage in the ADR process conveys a lack of interest in assisting employees to understand the decision, focusing resolutions at the root cause of the conflict, or attempting to resolve problems at the lowest level.  

The problem with the EIP process is reflected in the manner in which the Employee Resource Groups request for EIP mediation with the Civil Rights staff was handled.  The Employee Resource Groups received no response from management to their requests despite repeated inquiries to the EIP manager.  They eventually determined that their only recourse was to file an informal EEO complaint because management failed to respond or agree to mediate.
The Region is also failing to use EIP to mediate EEO complaints that have proceeded to the formal stage.  Employees who have requested EIP mediation to resolve formal EEO complaints in an “informal” process are rarely offered the opportunity to do so, despite the USDA Departmental Regulation 4710-0001 (Exhibit 3); Department Manual for EEO Complaint Processing Procedures #4300-1, July 20, 2001; and the August 30, 2002, Forest Service Directive from the Deputy Chief for Business Operations that “strongly encouraged” Regional Foresters “to engage in EIP in both EEO and non-EEO situations.” (Exhibit 4).  These employees often resign or transfer from the unit or Region because they cannot resolve their complaints or they are subjected to continuing reprisal as a result of participating in the EEO process.  The Monitoring Council is aware that the Region recently denied a request for mediation of formal EEO complaints from 19 employees who contacted the Regional Forester through their representative.  It appears that the Region has not designated a person responsible for addressing mediation requests from employees with formal EEO complaints.

Record-Keeping

Section 18 of the Settlement Agreement requires Region 5 to maintain records and prepare a semi-annual report on the effectiveness of EIP.  Based on review of the information provided in the First and Second Semi-Annual reports (July 2002 and January 2003), the Monitoring Council has concluded that the Region has not complied with the record keeping and analysis requirements set forth in the Settlement Agreement.  The Region has not provided an analysis of the effectiveness of the program in eliminating sexual harassment, retaliation or hostile work environment.  The information tracked by the Program Managers is incomplete and, therefore, inadequate to allow the Monitoring Council to perform its own evaluation.  

The Monitoring Council has received information from employees about requests for mediation that were not documented in any way by the Program Manager and are not reflected in the data compiled in either of the Semi-Annual reports.  Additionally, the Monitoring Council received a list of 19 other employees with formal EEO complaints who contacted the Regional Forester to request mediation.  The EIP records contain no information about the requests by these employees and provide no insight into the status of these requests. 

The Monitoring Council has been informed that some mediation requests were ignored because the employee making the request was in the midst of the formal EEO process.  It is not possible to determine exactly how many employees made requests for mediation related to formal EEO complaints because there has been no effort to identify whether the requests relate to formal or informal complaints or to provide reasons for denial of the request.  According to the directive from the Secretary of USDA, requests to attempt resolution of EEO cases should be honored even when the formal EEO process is underway.

The Monitoring Council has also been informed that many employees are using mediation services provided by an Enterprise Team.  Neither Semi-Annual Report includes information about the numbers of requests for mediations, the success of these mediations, the types of complaints addressed. 

The EIP database and analysis does not include tracking of basic information that is necessary to evaluate the effectiveness of the program.  No information is provided about:

· Number of requests for mediation;

· Party requesting mediation;

· Number of cases where request for mediation was denied;

· Time elapsed from date of request for mediation to date mediation occurred;

· Number of mediations where conflict was resolved;

· Number of mediations where party filed informal EEO complaint after mediation;

· Number of mediations arranged as part of informal EEO complaint procedure;

· Number of mediations requested or arranged where the employee had a formal EEO complaint pending;

· Types of complaints mediated;

· Completed questionnaires and an analysis for mediations completed;

· Number of Donnelly Class complainants who requested mediation;

· Number of Donnelly Class members who resolved issues with mediation;

· Type of resolution if case was resolved, i.e., damages, improvement in workplace conditions, development of a communication plan; and

· Basis for denial of request for mediation by the manager or Regional Office.

Questionnaires

Both Semi-Annual Reports include copies of questionnaires completed by EIP participants for the two reporting periods.  It should be noted that the reports contain many duplicate copies of completed questionnaires.

The Monitoring Council does not have information about how the questionnaires were developed, but it appears that they are not gathering the information necessary to allow analysis of the EIP program and should be redesigned.  The questionnaires should include questions that elicit more specific information about the events that occurred during the mediation, e.g., whether the parties separated into groups, how the mediator handled conflict or disagreements, etc.  In redesigning the questionnaire, the Region should be mindful of the fact that many employees who participate in EIP are not experienced with the mediation process.

Analysis of First Semi-Annual Report

The First Semi-Annual Report (July 2002) reflects that there were 25 documented requests for mediation between January 1, 2002, and June 30, 2002.  Eighteen of the documented requests for mediation related to sexual harassment, retaliation and hostile work environment; the remaining seven related to other issues.  (As noted above, the Monitoring Council is aware of several requests for mediation related to harassment, retaliation or hostile work environment that are not included in the 18 documented requests.)  

The following is a breakdown of the status of the 18 requests:

· 5 -- Manager denied employee request for mediation and the employee proceeded with an EEO complaint;

· 4 -- Region offered a proposed settlement that was not accepted by the employee and no further discussions were held; 

· 3 -- Mediation resulted in written agreement for resolution; and

· 6 -- No mediation occurred as a result of various reasons.

The report contains no analysis of information in the questionnaires that are attached as documentation. (As noted above, although there are numerous questionnaires attached, most are duplicates.)

Analysis of the Second Semi-Annual Report

The Second Semi-Annual Report (January 2003) provides different information from the first report.  There are no tables or clear outlines of the total number of requests for EIP mediations between July 1, 2002, and September 9, 2002.  The attachment to the report reflects only one completed EIP mediation in the nearly six months of the second reporting period.  The report states that the incoming EIP Manager was going to follow-up on an employee’s telephone request for mediation where management had not responded to the request.  No additional information is provided about this request.

The report refers to “four EIP referral requests for mediation,” “ three non-EEO referred mediation requests,” and “fifteen referrals.”  No detailed information is provided about any of these requests or referrals.  It is not possible to determine the total number of requests for EIP for formal or informal EEO complaints, whether requests were made by employees or supervisors, the basis of the complaint, or which requests the Region denied (and the basis for the denial).  The report indicates that Region 5 management agreed to only one of the 15 requests for mediation.  The report provides no information about why this particular case was deemed suitable for mediation and why mediation was denied in the other 14 cases.  

The report references a “log sheet” that was developed to track processing of each case and letters that was sent in each case where the request for mediation was denied.  The report contains no backup data or any analysis of the information reflected in the “log sheets” or the letters denying mediation requests.  Without an analysis of the timeframes for responses to the requests, an analysis of the reasons that requests for mediation are being denied, or other detailed information about the requests for mediation, the Monitoring Council cannot begin to evaluate this program and the Region cannot demonstrate that the program is operating effectively.

The January 2003 report fails to provide such basic information as:

· Number of requests for mediation;

· Party requesting mediation;

· Number of cases where request for mediation was denied;

· Time elapsed from date of request for mediation to date mediation occurred;

· Number of mediations where conflict was resolved;

· Number of mediations where party filed informal EEO complaint after mediation;

· Number of mediations arranged as part of informal EEO complaint procedure;

· Types of complaints mediated;

· Completed questionnaires and an analysis for mediations completed;

· Number of class complainants who requested mediation; and

· Number of class members who resolved issues with mediation.

The Monitoring Council has received information and documentation about requests for mediation made during this reporting period that are not documented in either of the Semi-Annual EIP reports. 

In order to understand why the mediation process for informal complaints is working or failing, it is necessary to evaluate what happens to the cases that are not resolved after they become formal EEO complaints.  It is difficult for the Monitoring Council to evaluate or draw conclusions about the effectiveness of EIP because management has denied requests for information about mediation requests for cases in the formal EEO complaint process. 

Status of Compliance

Although the Region has implemented an Early Intervention Program as required by the Settlement Agreement, the program is not operating in a manner that successfully complies with the purposes of the Settlement Agreement as set forth in Section 2.1. The Region has not provided its “best efforts” to ensure a strong program that will address the issues rose by the Class members.  The Monitoring Council has learned of many problems encountered by employees attempting to use the program. The Region has not provided information in its database or reports that contradicts issues raised by the employees.

In summary, while the EIP program has been implemented, the Region is not in compliance with Section 2.1 and it has not shown that it is using its best efforts to implement a plan reasonable designed to comply with the objectives of the EIP (Settlement Agreement 3.1 -“Best Efforts”).  The Region must take aggressive steps to provide a program that offers real opportunities for mediation and make a greater effort to participate in mediations in any stage of the EEO process or prior to filing of an EEO complaint.  The Region should study how EIP is working in other Regions.  Finally, the Region must implement record-keeping procedures that will provide the detailed information necessary to evaluate how the program is working if it is to demonstrate compliance with this provision.  

Performance Evaluation








  
Section 7 of the Settlement Agreement requires Region 5 to implement specific performance evaluation clarifications and supplemental performance evaluation standards that were developed by the Performance Evaluation Task Force pursuant to an Interim Agreement of 1998.  The Region was to implement these standards for all employees as they relate to sexual harassment, subject to obligations to meet and confer with the Union under the Master Agreement.  The standards were to be implemented within 30 days of final approval of the Settlement Agreement, which was approved by the court on February 6, 2001. 

Exhibit D to the Settlement Agreement states that the clarifications and supplemental standards contained in this report “will be applied to all employees in Region 5 who are evaluated under Elements 3 (Interpersonal Relations) and Element 4 (Leading, Coaching, Supervising, Developing and Promoting EEO/CR.)”

This Injunctive Relief Provision was included in the Settlement Agreement in order to reemphasize appropriate work place behaviors and to provide a tool for management to use to hold employees accountable for their performance.

On February 8, 2001, the Region directed Forest Supervisors, Deputy Regional Foresters and Directors to implement the new standards developed by the Performance Evaluation Task Force for Performance Elements 3 and 4.  These elements were to be incorporated into the existing Performance Plans for evaluations of Deputy Regional Foresters, Forest Supervisors, Deputy Forest Supervisors, Directors, Assistant Directors and all Supervisors. 

On April 10, 2002, the Regional Forester took steps to add supplemental clarifications to Performance Element 4 for Regional Leadership Team members.  These supplemental performance clarifications, which were not required under the Settlement Agreement, addressed compliance with the provisions of the settlement agreement and cooperation with Monitoring Council.  The Monitoring Council was invited to attend the Regional Leadership Team meeting to help develop these additional clarifications.  At this meeting, the Regional Forester emphasized the importance of cooperation with the Monitoring Council and the implementation and support for the settlement agreement programs.

The supplemental performance clarifications that were developed and included in the Regional Leadership Team’s Performance Element 4 (Leading, Coach, Supervising, Developing and Promoting Equal Employment Opportunity/Civil Rights -- Critical) are:

     Supplemental Standard:

1. Demonstrates by actions that compliance with the R5 Settlement Agreement (R5 SA) is a high priority:

Clarifications:
1. Develops and maintains a positive relationship with the Monitoring Council (MC). (For example, Monitoring Council is involved/included in R5 Unit activities.)

2. Ensures Unit responses to requests from the MC and RO are accomplished within required timeframes. (For example, requests for information such as exit interviews, details, and meetings.)

3. Communicates R5 Settlement Agreement and Monitoring Council information to employees in a timely manner. (For example, arranges for MC presentations at Unit meetings; ensures Regional R5 Settlement Agreement correspondence is disseminated to all Unit employees in a timely manner [including remote stations].)

4. Encourages, supports and recognizes employee’s participation in and contributions to R5 Settlement Agreement opportunities. (For example, participates in activities such as details, leadership training, Women’s Conference, etc.)

The Settlement requires the Region to implement the Task Force supplemental standards for all bargaining unit employees.  The Region failed to follow this requirement because the clarifications and supplemental standards have not been applied to all employees in Region 5 who are evaluated under Elements 3 and 4.   For most bargaining unit employees only talking points rather than the supplemental standards will be used when discussing their performance.  According to the May 29, 2003, letter from the Regional Forester to Forest Supervisor’s and Directors, Region 5 entered into a Memorandum of Understanding (MOU) with National Federation of Federal Employees (NFFE), which did not require the use of the clarifications of the supplemental performance standards for all employees, contrary to the requirements of the Settlement Agreement and the intent of the parties. (Exhibit 5)

Region 5 failed to notify Class Counsel or the Monitoring Council that NFFE had objections to implementation of this Injunctive Relief Provision for bargaining unit employees. The Region failed to give the parties an opportunity to meet to discuss the NFFE’s objections as required in Settlement Agreement, Section 30.1 which provides that “…if the union objects to any term of the agreement during bargaining on the grounds that it causes a change in conditions of employment, the Parties shall meet in good faith to discuss the union’s objections and may invite representatives of the union to meet with the Parties.”   

After the Region entered into the MOU, it failed to inform or provide a copy of the MOU to Class Counsel or the Monitoring Council.  The Monitoring Council learned from Union members on January 7, 2003, that the Region had entered into the MOU. 

Status of Compliance

Region 5 has failed to fully implement Section 7 of the Settlement Agreement as a result of:

· The failure to use the new supplemental standards and clarifications to document performance problems and hold Regional Leadership Team members accountable after they were added to their performance evaluations;

· The decision to enter into an MOU without following the clear directives of Section 30.1;

· The decision to use the clarifications only as talking points instead of supplemental standards for all bargaining unit employees;

· The failure to inform and provide an opportunity for Class Counsel and the Monitoring Council to address these changes prior to entering into the MOU; 

· The failure to obtain input from the Monitoring Council about the Regional Leadership Team members performance on issues related to the Settlement Agreement and Monitoring Council; and 

· The failure to provide documentation or certification that the new standards are being used for all required managers or supervisors.

The Monitoring Council commends the Region’s effort to develop supplemental performance clarifications and to include the Monitoring Council in the process as a visible and important step towards compliance with the Settlement Agreement.  Unfortunately, although these standards and clarifications have been added to the Performance Evaluations, the Monitoring Council’s review of line officer and Forest Supervisor performance evaluations for these standards for fiscal year 2002 reflects that the Region is not using the new standards to document performance problems or hold managers accountable.  In addition, the Region neglected to ask the Monitoring Council for feedback on the supplemental clarifications to use as part of the Regional Leadership Team’s performance evaluations. 

Issues regarding managerial accountability have long been a concern in Region 5  and were addressed in the Bernardi Final and Semi- Annual Report of the Decree Monitor Report of May 1991. (Exhibit 6)  It quotes, from a report of the Sexual Harassment Task Force convened by the Regional Forester in February 1991.  The Bernardi report states:

The Task Force identified a number of issues, including issues dealing with ‘accountability.’  The report stated; ‘(T)he biggest gains in preventing the occurrence of a hostile work environment and sexual harassment will come from increasing managerial accountability on the subject.’  The task force reported that there were no supervisors who received unsatisfactory performance ratings on their Civil Rights performance element during the prior year.  The report went on to state ‘It would seem that supervisors who are involved in sexual harassment or who allow it to happen are not being dealt with on a performance level.’ (pp 99-100) 

None of the Performance Evaluations reviewed by the Monitoring Council reflect documentation of performance problems, marginal performance notes or comments under Elements 3 or 4.  This is true even in situations where the Monitoring Council is aware of Region 5’s serious concerns about some managers with poor performance, poor judgment or management skills related to dealing with employee relations issues, or the existence of numerous formal or informal complaints by employees about a manager.  The Monitoring Council review of the Performance Evaluation Plans reflects that these situations are not documented as performance problems.  Problem managers are not given formal Performance Improvement Plans, and no notes or suggestions regarding concerns or needs for improvement are included within the Performance Evaluation Plans.  In some instances, problem managers have received written praise for their actions with no formal written acknowledgement of serious concerns about performance that the Monitoring Council knows has been communicated.

The Region has not demonstrated that it is documenting these performance problems and using Performance Evaluations to ensure improved performance, even in situations that have resulted in significant expense, lost work time and adverse publicity to the Region.  Management’s failure to use performance evaluations to document serious performance problems is a further reflection of the lack of true accountability for improper conduct within the Region.

Exit Interviews










   

Section 8 of the Settlement Agreement requires Region 5 to offer an Exit Interview to all employees who leave a unit.  At the time the Settlement Agreement was signed, the Region had a process for exit interviews in place.

The Settlement Agreement provides that: 

· The Region shall offer a written or oral Exit Interview to all employees leaving a Region 5 unit;

· Completed interviews will be reviewed by the unit’s civil rights officer; 

· In instances where the interview raises allegations of sexual harassment, hostile environment or retaliation for EEO activity, the civil rights officer will refer the information to the appropriate line officer, Regional Civil Rights Director, Regional Human Resources Director and the Washington Office Civil Rights Officer; 

· The Region will conduct a trend analysis for patterns of conduct resulting in attrition;

· The Regional Human Resources Director shall consider whether corrective action is required due to allegations;

· The Region will prepare a semi-annual report evaluating the effectiveness of the Exit Interview process and summarizing information from the interviews; and

· The Regional Civil Rights Director meet annually with the Regional Leadership Team to discuss the report.  

This provision was included in the Settlement Agreement in order to:

· Ensure that the exit interviews were used as another tool to address sexual harassment/hostile work environment/reprisal issues that were either not formally reported or resolved in the EEO complaint process;

· Allow tracking of patterns of behavior by managers or coworkers that could then be evaluated to identify problem employees or units;

· Allow assessment of causes of work place conflict and failures to ensure accountability for improper conduct;

· Provide information about how sexual harassment/hostile work environment/reprisal affect retention issues for women employees; and

· Increase the use by managers of information gathered from the Exit Interviews to correct work environment problems and issues.

In April 2002, the Monitoring Council learned that that the Region had taken no formal steps to issue a directive to Forests and the Regional Office to ensure compliance with the specific provisions of the Settlement Agreement.  On May 22, 2002, the Monitoring Council provided a recommendation for implementation of the Exit Interview Program as required by the Settlement Agreement.  This recommendation was noted to be an “initial” recommendation and indicated that further recommendations would be forthcoming after receipt of the Semi-Annual Report.

The recommendation reflects the Monitoring Council’s concerns that: 

· As of May 22, 2002, the Region had not taken any steps to formally implement the Exit Interview processes outlined in the Settlement Agreement;

· The Region was failing to keep adequate records to track employee movements or determine whether employees were being offered Exit Interviews;

· Line officers and managers were expressing confusion about the meaning of the term “unit” for purposes of offering the Exit Interview;

· The Region was not ensuring that all Forests used a standard Exit Interview form;

· The Region had not established processes for tracking, collecting and evaluating information obtained in the Exit Interviews; and

· The Region had failed to offer Exit interviews and track responses in the manner required by the Settlement Agreement to eligible employees between January and May 2002.

The Region accepted the recommendation and sent out a directive on July 2, 2002.  This Directive informed all employees about the requirements for completing an exit interview and designated form R5-6100-140 as the required Exit Interview form to be used; indicated that the Region was in the process of developing an automated exit interview program; and defined a “unit” for purposes of completing an exit interview. (Exhibit 7)

Analysis of Semi-Annual Reports

The record keeping performed in connection with the Exit Interviews is incomplete and inaccurate, includes no useful analysis of the data that was obtained, provides no conclusions or trend analysis, and is inadequate to allow the Monitoring Council to evaluate the effectiveness of the program.  Different information was tracked during each reporting period so the two reports do not include the same data.  Specific problems with each report will be more fully addressed below.

Information in each report identifies problem areas where the Forests have failed to comply with the directed exit interview process, meet record- keeping requirements or failed to provide any information for inclusion in the Semi-Annual Reports.  The reports contain no plans to address these failures or ensure that the Forests comply with the requirements in the future.

Neither report comments on the substantial confusion that still exists with respect to the four different exit interview forms that are being used, provides a plan to ensure compliance with the directive that a specific form be used, or indicates that any Forests are being held accountable for failure to use the designated form.

Exit Interview Forms

At the time of the Settlement Agreement, Forests in Region 5 were using three different  exit interview forms.  The three forms that continue to be used are:

1.    USDA Form (Exhibit 8)

This is a 2-page form that has only one question related to sexual harassment, lists various reasons for leaving the Agency, and asks employees simply to circle how important each reason was in the decision to leave the Agency.  It does ask whether anything could have been done to prevent the employee from leaving the Agency.  This form does not offer an oral interview.  This form is also been called the “generic” form.

2.     R5-6100-140 (R-5 June 1995 Form) (Exhibit 8)

This is a 5-page form that is similar to the fourth form discussed below.  This form includes many more questions, asks the employee to rate how strongly they agree/disagree with statements about the work environment and indicates that employees may provide additional comments on this subject.  It clearly offers the option for an oral interview.

The form includes the following question:

In the past year, have you experienced or witnessed others experiencing sexual, racial, or ethnic discrimination/harassment at work and/or lack of accommodations for people with disabilities at work?  If the answer is yes, please describe the incident you experienced or witnessed and any other information pertinent to the incident and any management actions if known.

What are your primary reasons for leaving?

What would it take for you to stay or return?

If you were in charge, what would you change?  Do more/less of?  Keep/eliminate?

3.    R5-6100-140 (R-5 July 1998 Form)  (Exhibit 8)

This form is apparently simply a redesigned version of R5-95.  It is 5 pages long and includes the same questions that are in the R5-95 form with one additional question.

The Semi-Annual Reports reflect that despite the directive to use the R5-98 form, some Forests continued to use the USDA form, which does not specifically inquire about sexual harassment or hostile work environment issues or offer an oral interview.  

During the first reporting period (October 1, 2001 - March 30, 2002), the majority of the Forests used the USDA form.  The remaining Forests used the R5 form that was required as of July 2, 2002.

The Region took no steps to direct all Forests to use the R5-98 form until the beginning of July 2002.  This was done only after the Monitoring Council took action to ensure implementation of this section of the Settlement Agreement.  The information in the second Semi-Annual report reflects that even after the July 2002 directive, six Forests did not comply and continued to use the USDA form.

The Region’s failure to ensure uniformity with something as basic as the use of proper exit interview form reflects a lack of direction and leadership for the development of a standardized procedure to allow proper record keeping and analysis of the efficacy of the Exit Interview process.  The Reports fail to note this problem or indicate any concern or plan for correction.

First Semi-Annual Report

The First Semi-Annual Report (July 2002) is a three-page document with no back up documentation available for review.  It is poorly written and provides no detail about the reporting by individual Forests, which exit interview forms were used to collect data, the percentage of employees filling out forms, or the number of comments about sexual harassment or discrimination for each Forest.  The report includes the comment that the number of responses received in each unit varied depending on the collection mechanism used, acknowledging that there was still not a uniform process for collection or analysis.  It fails to provide a plan to remedy this situation.  

The July 2002 report did not provide the data in a spreadsheet format. This information was included in the Second Semi-Annual report in a spreadsheet that provided some data about exit interviews during the first reporting period.  The spreadsheet reflects that three Forests (Angeles, Stanislaus, and the Plumas NFs) provided no information on their Exit Intervew process for the first reporting period and four Forests 

(El Dorado, Lassen, Modoc, Sequoia NFs) and the Regional Office provided incomplete information.

According to the first report, 991 employees left a “unit” between October 1, 2001, and March 30, 2002.  Of those, 382 employees filled out exit interviews.  The report does not provide recommendations to improve the response rate or ensure all units are offering or obtaining exit interviews.

The first report states that employees raised issues related to sexual harassment in 12 exit interviews.  In three of these cases, the Region took corrective action including a termination, a suspension and a letter of reprimand.  The Monitoring Council requested copies of each of these twelve exit interviews referenced in the First Semi-Annual Report.  To date, the Region has provided copies of five exit interviews that were all from one Forest and has provided no clear explanation for failure to provide the remaining seven.  It appears that one Forest’s reported statement about sexual harassment on seven exit interview forms was based on information obtained from other sources.  This confusion has not been clarified nor the report corrected. 

The July 2002 report contains only minimal analysis of the information about sexual harassment allegations, provides no trend analysis or indication that a data base has been developed to track problem employees or units, and gives no information that suggests that the information in each of these exit interviews was referred to appropriate managers, as required by the Settlement Agreement.

Because the Monitoring Council has been unable to obtain the requested back-up data, it has been unable to perform its own analysis of whether the information obtained during exit interviews is being used as required by the Settlement Agreement.  The Region has provided no information that indicates this is being done.

The Region’s failure to provide the copies of the exit interviews as requested also raises serious concerns on the part of the Monitoring Council about the sources of information used for the reports, who is making the determination about what information is provided to the Program Manager, and the manner in which information is being provided for the reports.  The Monitoring Council may need to obtain all of the exit interviews for 2003 to conduct an own evaluation of complaints and follow up processes to ensure that the proper information is being collected. 

The Region did not complete the work it agreed to perform in response to the Monitoring Council Request for Information about all employees who left a “unit” between January 1 and July 1, 2002.  The Region was to contact each employee to offer an opportunity to complete an exit interview.  The Monitoring Council has received no information or indication that the Region has taken any action to follow-through with their agreement to complete this work, and it is most likely no longer possible to obtain this information. The Region’s failure to comply with this request has limited the database available for evaluation of compliance with the Exit Interview program.

The First Semi-Annual Report fails to draw any conclusions or provide any analysis that would allow the Monitoring Council to evaluate whether the Exit Interview process is achieving the goal set out in the Settlement agreement.  Information in the report does not demonstrate that the goals are being met.  The report include no information regarding:

· The number of employees who left each specific “unit” between October 1, 2002, and March 30, 2002; 

· The number of employees who were offered exit interviews and declined to participate;

· The number of employees who left who were not offered the opportunity to fill out an exit interview;

· An analysis of the above information by employee gender;

· Any efforts or plans the Region has to obtain a higher response rate for the exit interviews;

· Any effort or plan the Region has to ensure the use of the designated interview form and hold units accountable for failure to comply;

· The manner in which information in the exit interviews is summarized and provided to managers;

· What use managers are making of the information provided;

· Documentation that the Regional Civil Rights Director is meeting annually with the Regional Leadership Team to discuss the exit interview reports;

· The information that has been provided by the units about limitations or recommendations for changes with the current forms;

· The back up data used to prepare the report;

· The referral of allegations of harassment, hostile work environment or retaliation to the individuals outlined in the Settlement Agreement and any follow up action;

· Steps taken by the Regional Human Resource Officer to evaluate whether corrective action is necessary; and

· The status of the development of the oral interview process or the automated interview process.

Second Semi-Annual Report

The Second Semi- Annual Report (January 2003) provides information on the Exit Interview process between April 1, 2002, and September 30, 2002.  The report repeats the conclusory statement found in the first report that the “units varied in the degree of success depending on the collection forms used and the organizational institutionalization of the process at the local unit.”  Again, it includes no proposal to improve success or consistency for the process.

The report is a three-page document with a spreadsheet that summarizes information received from the Forests and Regional Office on the Exit Interview processes.  It includes attachments from some Forests summarizing the information about numbers of employee separations, number of employees completing a written or verbal interview, which form was used, and number of allegations of sexual harassment or discrimination for each Forest.  Some Forests developed their own forms to provide the information, so the data is not presented in a uniform or consistent manner.  

The statistical summary provided in the Second Semi-Annual Report is flawed and contains glaring errors.  The January 2003 report contains an incorrect statement about the number of Forests continuing to use the USDA form, rather than the approved R5 form (indicating that 5 Forests were non-compliant and then providing details that reflect lack of compliance by 6 Forests).  The report does not provide a plan to ensure use of the designated form.  The report also incorrectly states that 3 Forests (Cleveland, Modoc, and the Mendocino NF) provided no summary information about exit interviews for the second reporting period, even though the Mendocino NF did provide a summary report.

The report notes that “some units provided broader data interpretation and analysis to Forest senior management and reported on findings, perceptions and other gathered information.”  The report provides no analysis or comparison among units about what data is provided or interpreted.  As in the first report, the second report contains no plan analyzing “best practices” or attempting to ensure that they are shared with other units.  There is no plan for requiring all units to provide further analysis or for Forest senior managers to use the information.

The January 2003 report notes that during the reporting period, six units responded in the affirmative regarding sexual harassment issues.  It is not clear how many incidents there were in total.  The report goes on to state that three allegations of sexual harassment were documented and two incidents warranted adverse action.  There is no information about the remaining documented incident or the undocumented allegations on the remaining three units.  

The Second Semi-Annual Report fails to demonstrate:

· Compliance with the Settlement Agreement requirement that the unit civil rights officer is to refer allegations of sexual harassment, hostile work environment or retaliation for EEO activity to the appropriate line officer, Regional Civil Rights Director, Regional Human Resources Director and the Washington Office Civil Rights Office;

· Any indication that the Region has developed a process for ensuring that all units are using the designated exit interview form and holding those that do not comply accountable;

· The development of a process to ensure that all employees are offered an exit interview without having to request one;

· Any information or certification documenting that all separating employees were offered an exit interview (Form AD-139- Final Salary Payment Report) 

· A plan to study units that are using the exit interviews successfully and share information about best practices;

· A plan to track information to develop a data base about problem units or employees;

· Any information about the status of the oral exit interview process required by the Settlement Agreement of the automated system for Exit Interviews referred to in the July 2, 2002 Directive from the Regional Forester;

· Any evidence that the Regional Program Manager or anyone else in the Region is taking responsibility for following up in situations where harassment is reported in an exit interview and ensuring that the information is reported to the appropriate individuals as required by the Settlement Agreement;

· Any analysis of reported allegations that would allow the Monitoring Council to evaluate whether information in the exit interviews is being used in a manner consistent with the purposes of the Settlement Agreement Section 2.1; and

· Documentation that the Regional Civil Rights Director has met with the Regional Leadership Team to discuss the exit interview reports.

Status of Compliance

The Monitoring Council concludes that while the Region has provided directions to use exit interview forms with instructions, it has not implemented a program that reflects “best efforts” or meets all the purposes of the Settlement Agreement as set forth in Section 2.1.

The Region has failed to demonstrate that it is taking appropriate steps to ensure:

· Implementation of the requirements of Section 8 of the Settlement Agreement, including record keeping of oral exit interviews and a cadre to conduct these; 

· Implementation of the automated exit interview process;

· Development of protocols to increase responses by employees;

· Development of processes to ensure that the information in the exit interviews was used to address sexual harassment/hostile work environment issue;

· Establishment of processes that would allow tracking of patterns of behavior that would be used to identify problem employees, assess manager response and evaluate root causes of the conflicts;

· Implementation of a process to analyze the effect of sexual harassment/retaliation on retention of women in the Forest Service; 

· Development of a plan for trend analysis for patterns of conduct resulting in attrition;

· The use of the single designated exit interview form that requests information about sexual harassment/hostile work environment;

· That Forests that fail to comply with full implementation are held accountable for deficiencies;

· All forests are complying with reporting requirements; 

· The occurrence of annual discussions between the Civil Rights Director and the Regional Leadership Team as required by the Settlement Agreement; and

· The Regional Civil Rights Director, Regional Human Resources Director, appropriate line officer and the Washington Office Civil Rights Offices are notified of any allegations of sexual harassment, hostile work environment, or retaliation for EEO activities contained in exit interview responses.

The Region must provide stronger leadership for this program, develop a useful, and accurate data base, and provide a trend analysis that will allow the Monitoring Council to evaluate whether the Region has complied with the implementation and purposes of the Settlement Agreement.  The two Semi-Annual Reports provided by the Region fail to address these issues, analyze the limited data obtained, or demonstrate compliance with the specific provisions of Section 8 of the Settlement Agreement.

The Region has not clarified how the limited exit interview information is being reviewed or the plan for using this information to address problems when trends and patterns of behaviors of employees become apparent.

Misconduct Investigation Procedures






  
Settlement Agreement Section 9.1 requires Region 5 to maintain an investigation procedure relating to employee misconduct and specifically provides that allegations of sexual harassment or retaliation may be processed as misconduct.  
Region 5 must ensure that:
· Investigations are conducted in a timely and effective manner;
· Staffing for investigations is sufficient to accomplish its objectives;
· Investigators are properly trained to conduct such investigations;
· Individuals who have been determined to have engaged in misconduct are appropriately and effectively disciplined, up to and including termination;
· Individuals who have engaged in acts of misconduct are effectively deterred from engaging in future misconduct; and
· The intake and processing and outcome of allegations of sexual harassment are documented.
Region 5 had a process for Misconduct Investigations at the time it entered into the Settlement Agreement.  The program was included for monitoring as part of the Settlement Agreement because of concerns about:
· The Region’s failure to conduct investigations as requested;
· Employees’ and managers’ lack of understanding of the processes involved in a misconduct investigation and the difference between this type of investigation and an EEO investigation;
· Region 5’s failure to follow disciplinary guidelines after conclusion of investigations; and
· Region 5’s use of investigations as reprisal against employees who spoke out about sexual harassment or discrimination, were whistleblowers, or filed EEO complaints.
The parties involved in the Settlement Agreement anticipated that Region 5 would supplement the procedures for misconduct investigations to improve the process as required by the Settlement Agreement.  There is no tangible evidence that Region 5 developed additional procedures to address some of the issues about effectiveness of some investigations.
Region 5 Procedures
The Forest Service requires that all complaints regarding sexual harassment or retaliation be officially reported to the Regional Misconduct Investigation Program Manager within 24 hours of receipt of the complaint by a manager or supervisor.
The supervisor or manager who receives the complaint is then required to conduct a preliminary inquiry to determine whether a misconduct investigation is warranted.  A line officer, Human Resources staff, or Forest Equal Opportunity Manager most commonly conducts the inquiries.  The inquiry should include at a minimum the gathering of documents, securing evidence and discussions with the complainants to determine details of the allegations.  

The Monitoring Council is not aware of a Region 5 policy that outlines how to conduct an inquiry, who conducts the inquiry, how the decision is made whether or not to proceed with a formal Misconduct Investigation, or who makes that decision.  Region 5 apparently has no procedures or guidelines for inquiries other than the Department Manual.  The Agency’s process for Coordinating Administrative Investigation into Allegations of Employee Misconduct is outlined in a memo sent to Forest Supervisors on December 20, 2000.  (Exhibit 9)
It does not appear to the Monitoring Council that the Region provides training or guidelines for supervisors or managers to assist them with conducting inquiries or the decisions when to request a formal investigation.  

At the end of 2002, the Region implemented oversight of the inquiry process, directing that information from all sexual harassment inquiries be forwarded to the Regional Office for review before they could be closed.  Prior to this directive, the supervisor conducting the inquiry acted independently to determine whether to proceed with a misconduct investigation or close an inquiry.  This new policy is a step toward ensuring consistency in decisions about the need for a formal investigation and a higher-level review of issues on the units.

Information provided to the Monitoring Council suggests that some inquiries were closed if the supervisor determined that the information obtained was “inconclusive.”   The Monitoring Council believes that when information is inconclusive, the prudent and appropriate action is to take further steps to determine whether there should be a misconduct investigation or to bring in an outside investigator to establish facts and findings.  Failure to take additional steps because an initial inquiry was inconclusive does not appear to meet the Settlement Agreement requirement that investigations be effective.

After the determination is made that the situation warrants a formal Misconduct Investigation, the Region contracts with an investigator to conduct the investigation.  The investigator is acquired through a Blanket Purchase Agreement, which is managed by the Washington Office.  It is understood that a Blanket Purchase Agreement is intended to be broad in scope to allow flexibility. 

The Statement of Work attached to the Blanket Purchase Agreement outlines the standards of performance.  The Statement of Work references Department Manual “Investigations of Employee Misconduct”.  It requires the investigator to work jointly with the Agency to prepare an Investigative Plan of Action before beginning the investigation.  The Region has the ability to add supplemental documents to a requisition to outline a more clearly defined and specific Statement of Work.  The Region provided no evidence that it is using this ability to improve the quality and effectiveness of the investigations it is requesting.  

It appears to the Monitoring Council that there is a lack of oversight of the investigator’s activities and performance by the Region.  It also appears there is no Regional policy in regards to timeframes for closing investigations.  Each of the Semi-Annual Reports reflect that some investigations were not closed and no information is provided whether investigators were given further directions, nor is an explanation given for the reason for an investigation remaining open.  Failure to ensure timely closure of investigations creates difficult situations for employees who requested an investigation or who are the subject of the investigation because they are left in limbo while the investigation is pending.  The Region also does not provide information about the conclusions following an investigation to the employee who requested it or to the investigated employee.  This also results in continued anxiety about the process and employment status. 

It is unclear to the Monitoring Council how quality control of investigations is maintained and how performance of the investigators is recorded when the traditional structure of Contract Officer Representative and Inspectors are not assigned to services rendered.  It appears that the Region has failed to provide oversight of individual investigation by skilled experienced investigators review the contractor’s work.  The Region has not taken steps to evaluate current employee misconduct investigation procedures to ensure effectiveness of the program. 

Analysis of the First Semi-Annual Report

The First Semi-Annual Report (July 2002) contains a one-page summary with conclusory statements indicating that the Region has met the requirements of Section 9 of the Settlement Agreement.  The report also contains a two-page summary of misconduct investigations that occurred between January and July 2002;

This table includes information about:

· The allegation;

· Names of the employees involved;

· Compliance status with the 24 hour reporting requirement;

· Date Hotline response is due to the Washington Office;

· Name of investigator or fact finder;

· Name of the Employee Relations Specialist involved;

· Forest or unit;

· Date investigated opened and completed; and

· Summary of action taken. 

It reflects that 13 formal Misconduct Investigations were completed within an average of 32 calendar days and that 2 investigations remained open at the time of the report.  The report does not reflect whether directions are given to investigators about the timeframes for conducing investigations, what occurs when an investigation is not closed, or what the investigator’s role is in drawing conclusions or making recommendations.

The report provides no analysis to allow evaluation of compliance with most of the requirements of Section 9.  The report contains:

· No definition of “effectiveness” or an analysis of the effectiveness of the investigations reported;

· No objective criteria that could be used to determine whether staffing is sufficient to meet objectives and no definition of objectives;

· No analysis of the skills or competency of the investigators or their training;

· No information about attempts to obtain feedback about the investigations or the investigators from the employees interviewed or managers involved in the problem;

· No analysis of whether the individuals who have been determined to have engaged in misconduct are appropriately or effectively disciplined and no plan for implementing a procedure to allow this analysis; and

· No information about the number of situations where an employee request for a Misconduct Investigation was denied.

The report provides no back-up data that the Monitoring Council could use to conduct its own evaluations of the requirements of the Settlement Agreement.

Analysis of the Second Annual Report

The Second Semi-Annual Report (January 2003) is provided in a different format and does not include all of the information contained in the July 2002 report.  It includes the same one page summary that was in the July 2002 report with changes reflecting that there were nine formal Misconduct Investigations completed between July 1, 2002, and December 18, 2002, with an average of 30 calendar days for completion.  It states that there are two open investigations, but does not indicate whether these are the same two investigations that were open at the time of the first report or different investigations.  If these are not the same investigations, no follow up information has been provided on the status of the two investigations that remained open when the first report was submitted.

The report includes a 4-page summary of the investigations that were undertaken during the second reporting period.  This summary does not track all of the information that was provided in the first report.  It includes only:

· Month the case opened;

· Status of compliance with the 24 hour reporting requirement;

· Summary of allegations;

· Status of case (open or closed); and

· Summary of action taken.

This report includes information about inquiries and investigations.  Information that is missing from the second report includes not only all of the information missing from the first report but also information on:

· Forest or unit where complaint occurred;

· Names of the employees involved;

· Name of Region Employee Relations Specialist involved;

· Name of investigator or fact finder;

· Date case opened; and

· Date hotline response to Washington Office due.  
Discussion of Both Reports
Neither report includes information about the number of requests for misconduct investigations where the Region or other management decided not to conduct an investigation.  The Monitoring Council is aware of situations where an employee’s request for a misconduct investigation was denied after an inquiry.  These requests should be tracked along with the information about investigations that are undertaken and should include a summary of the allegations, the names of the individuals involved, the reason for denial of the request, information about who made that decision, and the time frame from the date of the request to the date the employee was informed about the denial.

The reports also fail to include information about all of the investigations that took place in 2002.  The reports reflect that there were 24 Misconduct Investigations and 46 inquiries during fiscal year 2002.  The reports include information on only 7 investigations and 15 inquiries.
Status of Compliance
The Region failed to comply with Section 9 requirements of Settlement Agreement that include ensuring that the specific provisions of Section 9.2 are implemented.  The Region also failed to comply with the record-keeping requirements set forth in Section 18.1, as no data has been developed or analyzed that allows evaluation of the effectiveness of the program or evaluation of whether the program is meeting the requirements of Section 9.2. 

The Region has not demonstrated that it is addressing or has ensured:

· Investigations are conducted in a timely and effective manner;

· Staffing for investigations is sufficient to accomplish objectives;

· Investigators are properly trained;

· Appropriate and effective discipline, up to and including termination, is being given to individuals who have been determined to have engaged in misconduct;

· Individuals who have engaged in misconduct are being deterred from engaging in further misconduct; and

· The intake, processing and outcome of sexual harassment and retaliation allegations are documented.

Region 5 has not developed any supplemental guidelines or procedures for the Blanket Purchase Agreement relating to employee misconduct and relies only on the USDA misconduct procedures.

Effective Investigations by Trained Investigators

The Region has not provided information in the reports that supports the conclusion that investigators are conducting complete and thorough investigations.  The Reports of Investigation (ROI) reflect that some investigators do not ask some of the hard questions or specific questions.  Statements prepared by the investigator for the employee’s signature are often identical, reflecting a lack of true reporting of information by the Investigator.  Some investigators do not design specific questions to take advantage of information that different individuals might have.  

Employees continue to raise concerns about losses of documentary evidence they provide to investigators, investigator’s failures to include all information provided by the complainant in the report, intimidation by investigators, lack of confidentiality about information provided to investigators, and failure of investigators to take statements from relevant witnesses identified by the complainant.  These concerns are documented by the Monitoring Council’s review of some of the Report of Investigations.

Managers have informed the Monitoring Council that some of the Reports of Investigation that they receive are poorly organized, ungrammatical, and lack information that allows a line officer to analyze the information and make recommendations about next steps.  The Region’s lack of oversight of investigators contributes significantly to this problem.  The Region has not developed a system for obtaining feedback that would allow it to evaluate the skill of investigators or the effectiveness of the investigations.

The Monitoring Council has been informed by both employees who requested Misconduct investigations and managers who have received the Reports of Investigations and been asked to make findings and take action, that the quality of the investigators and reports varies widely.  The Region needs to take steps to analyze the feedback from those involved in the investigations in order to be able to properly respond to this requirement.  

Use of Effective and Appropriate Discipline to Deter Future Misconduct
Specialized Training Requirement

The Region has provided no analysis or plan for analysis of its efforts to ensure that appropriate and effective discipline, which deters future misconduct, is being imposed in situations where employees have been determined to have engaged in misconduct.  Neither Semi-Annual reports contains comments on the discipline imposed in the reported cases and no attempt to develop standards for discipline in various situations.  
Section 10.3 of the Settlement Agreement requires the Region to provide specialized sexual harassment training in cases where there was a determination that discipline should be imposed.  The First Semi-Annual Report (July 2002) reflects that the Region provided specialized training to some employees.  The Second Semi-Annual Report (January 2003) includes information about three cases where the employee received counseling, but there is no indication that employees in these cases received the required specialized training.  
The Monitoring Council is aware that the “specialized training” varies by Forest and that no definition of training that satisfies this requirement has been developed.  The Region should take immediate steps to standardize this “specialized training” as it develops its new training programs for prevention of sexual harassment with outside vendors.  The Region must also ensure that employees receive this training and that it is provided in a timely fashion after a determination of improper behavior is made.

Analysis of Effectiveness of Discipline
The Region must also develop a protocol for evaluating and standardizing the appropriateness and effectiveness of the discipline imposed. This could be done in conjunction with development of a strong Zero Tolerance policy.  The Monitoring Council has reviewed the Disciplinary Guidelines and is aware that the penalties for sexual harassment or retaliation range from a letter of warning to a 30-day suspension or termination.  
The requirement that the Forest must report all allegations of sexual harassment, retaliation or hostile work environment to the Regional Office within 24 hours is a step toward tracking and standardizing responses and procedures.  The Regional Forester has also directed that his office will review all disciplinary actions prior to imposition of penalties for complaints of sexual harassment and retaliation.  This policy was implemented in response to sexual harassment issues that arose throughout the Region during 2002.  

The Region must develop a plan to track this information and ensure that consistent and effective discipline is imposed.  It should also develop a procedure to determine whether the discipline is acting as a deterrent to further misconduct by the individual employee and by others in the unit, Forest and Region.  The Region is required to evaluate the effectiveness of the discipline and should move forward with a plan to do so.

Deterrent Effect of Discipline
The Monitoring Council is aware of situations on at least three Forests where serious allegations related to various claims for sexual harassment and retaliation were investigated and the only discipline imposed were letters of warning.  Letters of warning are not maintained in an official file.  Letters of reprimand are maintained in an employee’s official file for one year.  Thus, it appears that the Region has a pattern of treating this type of misconduct as a minor infraction even when the allegations are serious and founded, involve tangible physical evidence and the complainants may have resigned their positions as result of the improper behavior.
The Monitoring Council does not believe that imposing the minimum discipline, as a standard practice, reflects a Zero Tolerance Policy.   The Monitoring Council also believes that use of minimum discipline in cases with serious allegations of sexual harassment, reprisal or creation of a hostile work environment does not constitute “appropriate or effective discipline” or send the message that such activity will not be tolerated in the Region.  Employees report situations where they are the targets of intimidation or retaliation after they make a complaint about sexual harassment.  Imposition of minimal penalties is not acting as a deterrent to subsequent or continuing improper behavior. 
To comply with the requirements of Section 9, the Region must also meet the provisions of Section 2.1, which require implementation of a Zero Tolerance policy for sexual harassment.  The Region has not developed a clear and comprehensive Zero Tolerance policy that has been communicated to all employees, despite the efforts made as part of the 2003 “Sensing Sessions.”  While these meetings were important to reiterate the Region’s attention and concern about inappropriate behavior, the policy provided to employees failed to clearly state what the policy means or what disciplinary action will be taken for violation of the policy.
The Region has not communicated that violation of its Zero Tolerance policy for sexual harassment and retaliation will result in stronger discipline than for other types of misconduct by imposing more than minimum penalties in these types of cases.  The Region has not satisfactorily defined Zero Tolerance of sexual harassment as something different from any other type of misconduct. 

The Region and the Forest Service have long been aware that in order to end sexual harassment in the workplace, it is necessary to develop a clear statement of the discipline that will be imposed for engaging in sexual harassment or retaliation and then enforce it consistently.  The manner in which the Agency has used the progressive discipline policy for more than 15 years has clearly been ineffective in eliminating sexual harassment problems.  Supervisors’ continuing use of minimum penalties for sexual harassment and reprisal issues does not constitute a Zero Tolerance policy. 
In a 1991 memo, quoted in the May 1991 Final and Semi-Annual Report of the Bernardi Decree Monitor (Exhibit 10), the Regional Forester informed the Forest Service Chief that:
One of the findings of the Sexual Harassment Task Force was that the USDA Penalty Guide (OPM 752, Subchapter 1) was not adequate to address the sexual harassment and ‘Hostile Working Environment’ misconduct that we are trying to eliminate from the workplace.  The found the guide, as written, did not address the current ‘state of the law’ definitions of sexual harassment, in terms of what constitutes a Hostile Working Environment.  It does not address misconduct of other than the Quid Pro Quo types in addition, it does not address the penalties that should or could be imposed on supervisors or other management officials that fail to take action when they know, or should of known, of sexual harassment in the workplace.  (p 75-76)




The USDA Guide for Disciplinary Penalties was revised in May 1994, to address these early concerns.  However, even though the new Disciplinary Guide provides more specific penalties for sexual harassment and discrimination, it does not appear that the Region is imposing more substantial discipline as outlined in the Disciplinary Guide.
Analysis of the Deterrent Effect of Discipline
Neither report provides data or analysis explaining how the Region concluded that progressive discipline is being used as a deterrent to misconduct.  There is no evidence that the Region has developed a plan to collect information that will allow an analysis of the effect of appropriate discipline on behavior.  The Settlement Agreement requires the Region to conduct this analysis, and the Region must take action to comply. This may be a complicated process and may require the use of a sophisticated plan to determine how change can be monitored. 
The Region might assume that a decline in the number of EEO complaints or requests for EIP mediations indicates that publicized discipline is acting as a deterrent.  While that may be the case, it is also possible that the numbers have declined because employees are afraid to file complaints or request mediation as a result of increased fear of retaliation.  Alternatively, an increase in the number of EEO complaints or requests for mediation may not reflect increased problems but simply an increased employee awareness of alternative avenues for dispute resolution.  
The information in both Semi-Annual Reports does not address how the Region intends to ensure that “individuals who have engaged in misconduct are appropriately or effectively disciplined.”  The Region should develop a protocol for obtaining and analyzing information to comply with the Settlement Agreement.
Conclusion
The Region’s failure to take strong, visible and consistent action in documented situations involving sexual harassment and retaliation has resulted in a continuing problem with these types of misconduct in pockets throughout the Region.  The tangible financial costs and intangible morale and productivity costs of allowing employees to continue to violate the Region’s Zero Tolerance policy should be an incentive to the Region to address these issues by ensuring that they are deterring inappropriate behavior.  
The Region must take into consideration the costs of the misconduct investigations, stand-downs, “Sensing Sessions”, and additional specialized training required as a results of events that occurred during 2002 when deciding whether and how to firmly discipline employees.  The Region’s supervisors and mangers must make an affirmative decision to use the progressive discipline policy in the manner that will be effective and will implement the Zero Tolerance policy not only because it is required legally and is the right thing to do, but also because it will affect the fiscal bottom line and allow Region 5 to be a more productive and efficient workplace.
Training











  
Section 10 of the Settlement Agreement requires Region 5 to provide “annual mandatory training to its employees to assist them in recognizing, addressing and correcting sexual harassment and retaliation.”  It also requires the Region to provide specialized training to employees who are found to have engaged in sexual harassment or retaliation.  This training may be provided by outside contractors.

This provision was included in the Settlement Agreement to ensure that improved, high–level, standardized training would be provided to all new, temporary and permanent employees and managers on a regular basis.  It also recognizes that employees who have been found to have engaged in improper behavior should be required to undergo specialized (and again standardized) individual training.

Historically, members of the Civil Rights staff have provided Region 5 training on the Prevention of Sexual Harassment.  The training materials and plans provided by the Region to the Monitoring Council reflect a significant lack of standardization and sometimes serious lack of understanding or expertise on the part of those assigned to provide training.  These duties have sometimes been assigned to individuals who do not have the requisite presentation skills, understanding of the law, or commitment to the seriousness of the subject.  Additionally, the Monitoring Council has been informed by many employees in various locations that some employees do not take the training sessions seriously because the presenters are individuals with whom they work on a daily basis and for whom they sometimes have little professional respect.

Although the Region is required to implement a “Zero Tolerance” policy for sexual harassment and retaliation under Section 2 of the Settlement Agreement, few employees seem to have an understanding of the meaning of “Zero Tolerance” for sexual harassment and retaliation and what the ramifications are for improper conduct.  The Region recently undertook an extensive review or “Sensing” to determine what employees understand about the policy and resulting discipline.  The Regional Directors of Fire and Aviation Management and Civil Rights, along with the EIP manager, a Monitoring Council Representative, a Union Representative, and other line officers, made presentations to all employees who were brought together specifically to address these issues.  Even with the Region’s serious attention, time and expense focused on this effort, the Monitoring Council believes that the Region has not clearly articulated the meaning and the ramifications of a “Zero Tolerance” policy.  The Monitoring Council informed the Region about its concerns regarding the current definition and policy.   

A good training program should include a strong clear statement about the meaning of the Zero Tolerance Policy and the discipline that will be imposed for violation of the policy.  The Region should take steps to further develop and clarify the policy and the resulting discipline as it moves forward to implement its new training program using outside expert consultants.

The Forest Service and Region 5 management have been aware of the inadequacy of the Prevention of Sexual Harassment and Retaliation training for at least a decade.  Since the early 1990’s, the Region has been advised on numerous occasions that it should bring in outside consultants to assist with development of training programs, to train the trainers, and to provide the training.  

The 1991 report of the Bernardi Consent Decree Monitor,(Exhibit 11) states that:

Since the 1989 Implementation Plan has been in effect, the region reported holding only a few “Ethics and Conduct” training sessions.  Forests reported including sexual harassment training in new employee orientation sessions. In addition, some forests reported including sexual harassment training at a variety of meetings and training sessions.  The ‘quality” of the training provided could not be ascertained.  In the November 1989 and May 1990 Semiannual Reports, the Decree Monitor recommended that the Region use an outside consultant to provide sexual harassment training. (p 76)

The Special Assistant for Employment Progress echoed these sentiments in reports issued in the early 1990s.  The Region took steps at that time to bring in outside trainers and provide more sophisticated training on these subjects.  This effort was eroded and in recent years training has been done without any assurance of a standardized course provided by skilled trainers who have an understanding of the Forest Service culture.

It is clear that some employees resent having to attend any Civil Rights training.  The Monitoring Council heard that some employees complained about being required to attend the Fall 2002 stand down sessions ordered by the Regional Forester to address issues of inappropriate pictures found at one unit because they had not violated any Forest Service policies or behaved inappropriately.  Others have informed the Monitoring Council that they object to the requirement of mandatory attendance at the Sensing Sessions.  Some employees report that they feel uncomfortable at the stand-downs, “Sensing Sessions”, or at other trainings because of the resentment about the meetings expressed by others or because managers or trainers make inappropriate statements, which create further resentment towards those who may be seen as the problem.  Other perceive the comments as insults to those who raise concerns about sexual harassment issues.  Women have reported feeling uncomfortable during some sessions because of fear of backlash.  While the Monitoring Council commends the action taken by the Region to address these issues and remind employees of their obligations, a broad-brush approach to a particular incident may result in less acceptance of the necessary message to be conveyed to all employees.  

The Region has moved forward with attempts to ensure that more employees receive training and has kept better records to allow evaluation of the number of employees receiving training.  However, the standardization, quality, and effectiveness of the training do not seem to have improved.  The Region and the Agency must take steps to make training in this area as visible and important as safety training is for fire, and they must ensure that the training is repeated until all employees demonstrate that they understand their obligations.

Analysis of First Semi-Annual Report

The Region’s First Semi-Annual Report (July 2002) reflects that some employees received training on each forest.  The reports contained no information that confirmed that all employees received the mandatory training.  The Region’s record keeping processes do not provide documentation that establishes that all employees receive this training.  It is clear that not all temporary employees were able to attend training and that it appears that many of the temporary fire hires received no formal training.  The report provides no information from each Forest about the number of employees who were expected to attend and the actual number of employees who attended the training.  Only the Regional Office provided a certification about the number of employees who received training. 

The records provided by the Forest EOMs reflect a wide variety in the manner in which training was conducted.  Some training sessions were 30 to 40 minutes in length and others were less time.  One Forest reported “There was not specific training done on Sexual Harassment, but the Sexual Harassment Policies were passed out and discussed.” 

The report from each Forest does not provide consistent information about who provided the training (contracted/in-house/or mere discussion) or what materials were used.

Supervisors and managers are to be rated on their performance based on their own and ensuring their employees attendance at Civil Rights meetings.  The Monitoring Council has received no evidence that any employee or supervisor was evaluated for this requirement. 

Analysis of Second Semi-Annual Report

The Second Semi-Annual Report (January 2003) also fails to provide information that would permit evaluation of compliance with this Injunctive Relief Provision.  The Regional Office was the only unit to provide a certification and a list of attendees at the training.  This documentation provides the necessary information to determine compliance with the Settlement Agreement.

The January 2003 report does not provide documentation from each Forest on:

· Who provided the training at each unit;

· What training materials were used;

· The length of the training;

· The date and location of the training;

· The number of employees (temporary, permanent, supervisory or non -supervisory) required to attend; and

· The number of attendees (temporary, permanent, supervisory or non-supervisory) at each session.

Status of Compliance

The Region provided some type of Prevention of Sexual Harassment or Civil Rights training to most employees during 2002.  It has not demonstrated, however, that it is using its  “best efforts” in providing standard consistent professional training on each unit.  This failure to ensure standardized training presented to all employees not only violates the requirements of the Settlement Agreement but also weakens the Region’s ability to defend against lawsuits containing allegations of sexual harassment or reprisal.  The Region continues to have a significant number of complaints regarding sexual harassment and retaliation and clearly there are “pockets” of employees and managers who do not understand or comply with the law and Forest Service policy.

While the Region can demonstrate that more employees are receiving training, the events in the Region during 2002 make it clear that the current training programs are not adequate.  The Monitoring Council is not in receipt of specific information about whether individuals involved in the incidents in the Region had received the annual Prevention of Sexual Harassment training the training during 2002.  If these individuals received the required training, their actions reflect that it clearly failed to ensure that they understood the law and Forest Service policy.

The continuing existence of a larger problem with employee understanding of the current state of the law, Forest Service policies and liability for sexual harassment and retaliation is reflected in the fact that some Region 5 employees feel it is appropriate to offer support for individuals who have clearly violated not only Region 5 policy but the law.  Training must be presented in a manner that helps all employees understand not only what the parameters of appropriate behavior are but also the effect that improper conduct has on the morale, public opinion of the Forest Service, retention and recruiting, and organizational efficiency.

It is equally important that improvements in training go hand-in-hand with changes in the ways that employees are held accountable for violating the Forest Service policies on sexual harassment and retaliation, that managers be held accountable for setting examples and developing a culture where such activity is not tolerated, and that prompt action (including immediate investigations and discipline) be taken when problems arise. (See EEO section and Misconduct Investigation Procedures section)  If employees do not see management providing a quick response to inappropriate behaviors, even the best training will have little value.

The Region has taken some steps to increase training opportunities and the quality of training for employees and managers in fiscal year 2002.  In September 2002, the Director of Fire and Aviation Management brought in an outside trainer for the Region’s fire management officers and other top-level Regional Office fire staff.  The Regional Forester included a speaker from the Washington Office OGC at the November 2002, Regional Leadership Team Meeting to address issues of prevention of sexual harassment and the correct management response.  Training was also provided to all attendees at the February 2003, Region 5 Division Chief’s Workshop, which included Captains and Hotshots.  

The Settlement Agreement also requires that specialized training be provided to employees who have been found to engage in Sexual Harassment.  The information provided in the Semi- Annual Reports does not allow evaluation of whether all employees who received disciplinary action also received this specialized sexual harassment prevention or what training they received.

Performance evaluations for supervisors and managers now include assessment of their commitment and compliance to Civil Rights issues.  They should therefore be held accountable for ensuring that all of their employees attend Civil Rights meetings and receive the specialized training when appropriate.  The Monitoring Council has received no evidence that any employee or supervisor was evaluated for this requirement in fiscal year 2002.

In November 2002, the Regional Forester committed to using outside vendors to provide improved training.  However, at the time of this report, five months after that commitment was made, no plans have been finalized to provide this training.  The Monitoring Council has been informed that many new seasonal and fire employees will be starting work in the next 45 to 90 days.  The Region should take immediate steps to hire contractors and schedule trainings so that these employees, along with permanent employees, receive training soon after they begin work and before the busy fire and summer seasons.  To date, the Region has not demonstrated that it will be able to ensure that this will occur in a timely fashion.

The Monitoring Council has agreed to work with the Region to evaluate potential vendors and will be involved in development of training programs once vendors are selected.  It is imperative that the material be developed and presented consistently to all employees and that the number of trainers providing the information is limited to ensure a consistent message. 

The Region should ensure that the information obtained from the surveys of all employees in 2003 is analyzed and used when the training programs are developed.  While this survey will not include information from summer temporary or seasonal employees, it will hopefully provide a clear picture of employee understanding of the law on sexual harassment and retaliation that will assist the trainers in developing the program.

The Monitoring Council will work with the Region as requested during the coming year to provide input into development of more professional and effective training.  However, the Regional leadership must carry the torch to institute the training and to hold employees accountable to the standards upon which they are trained.

The Informal EEO Process









Settlement Agreement Section 11 contains directives about changes to be made to the Informal EEO process.  It requires the Region to:

1. Provide training to all EEO counselors.

2. Design and conduct a voluntary survey of participants in the EEO process.

3. Conduct an annual analysis of completed survey forms to determine whether the informal EEO process is functioning effectively and appropriately in Region 5.

4. Acknowledge that EEO counselors may not withdraw any class member’s informal complaint without the employee’s written permission.

5. Create and maintain a process for tracking complaints in Region 5 by type of discrimination, responding officials, and location to determine whether any patterns of conduct are discernible.

6. Maintain an alternative dispute resolution (ADR) process that will be available to a complainant within the first 90 days after an initial complaint is filed.

Section 11.7 authorizes the Monitoring Council to recommend modifications to the informal EEO process.  If the Agency decides not to implement a proposed modification, it is required to notify the Monitoring Council within 21 days.  Decisions related to changes in the informal EEO process are not subject to ADR processes that apply to other Injunctive Relief Provisions.

This section was included in the Settlement Agreement in order to ensure the informal EEO process is used effectively for settling complaints raised by employees.

Monitoring Council Analysis of Informal EEO Complaints Filed Between 1998 and 2002

The Monitoring Council received information in response to a formal request for information from the Region about informal EEO complaints and settlement status of informal EEO complaints.  The Monitoring Council requested this information because the Semi-Annual Reports provided no analysis of the effectiveness of this Injunctive Relief Provision and did not contain sufficient information to allow the Monitoring Council to perform its own evaluation of the status of compliance.

The Monitoring Council analysis of this information reflects that in the past five years, the Region has resolved only 4 percent of informal EEO complaints.  The Monitoring Council is mindful of the fact that the Region is not in complete control of whether a case is resolved, however the low number of settlements indicates that barriers or resistance to settlement are not being identified or addressed effectively.

The Monitoring Council requested information on the status of complaints filed during the period of class certification (1994-2001).  The Region indicated that it had not implemented a process to track the status of the complaints filed during the period of the class certification.  The Region indicated it was able to recover the data and provide to the Monitoring Council information about status of complaints filed between fiscal year 1998 and 2001.  However, it was unable to provide information to identify the Responsible Official for these complaints filed prior to October 1, 2001, as required by the Settlement Agreement.  Information regarding the status of these complaints is summarized in the table below.  

The Monitoring Council also requested information on the status of employees who filed 110 EEO complaints under Section 21 of the Settlement Agreement.  All 110 EEO complainants were given their notice of right to file formally.  Not one of these complaints settled in the informal EEO complaints process in the Region.  The Region had not tracked these complaints and could not recover or provide information about the Responsible Official.  Information regarding these complaints is also summarized in the table below. 

The Region has not attempted to recover the information about the Responsible Official by reviewing the case files to identify who was the subject of the complaint for any of these EEO complaints.  The Monitoring Council cannot perform its own review of the files to obtain this information because the Region that will not provide detailed information about cases that are in the formal stages of the EEO process.

The information the Monitoring Council received reflects the following:

In fiscal year 1998, employees filed 46 informal EEO complaints.  Three complaints were settled at the informal stage.  Four complaints were withdrawn after the employee consulted with an EEO counselor.

In fiscal year 1999, employees filed 28 informal EEO complaints.  None of these were settled during the informal stage.  Five were withdrawn after the employee consulted with an EEO counselor.  One case settled after the employee received a notice of right to file a formal complaint.

In fiscal year 2000, employees filed 45 informal EEO complaints.  None were settled during the informal stage.  Four employees withdrew their complaints after consulting with an EEO counselor.

Table for Number of Women Who Filed Informal EEO Complaints in Region 5:

	Fiscal

Year
	Number of

EEO Complaints
	Number Withdrew after meeting w/Counselor
	Number Withdrew

For Personal
	Number of Settlements during Informal EEO
	Number of Settlement after Notice of Right to File Formal

	SA Complainants
	110
	0
	0
	0
	0



	1998


	46
	4
	0
	3
	0

	1999


	28
	5
	0
	0
	1

	2000


	45
	4
	0
	0
	0

	2001


	50
	0
	3
	1
	1

	2002


	59
	2
	5
	3
	5

	Totals
	338
	15
	8
	7
	7


In fiscal year 2001, employees filed 50 informal EEO complaints.  One complaint settled during the informal stage.  Three employees withdrew their complaints and one complaint settled after the employee received a notice of right to file a formal EEO complaint.

In fiscal year 2002, 59 employees filed informal EEO complaints.  Three cases settled during the informal stage.  Five cases settled after the employee received a notice of the right to file a formal complaint.  Two employees withdrew complaints after consulting with an EEO counselor.  Five other employees withdrew complaints for personal reasons. 

The above table shows the number of settlements in Region 5 between 1998 and 2002.  It reflects that very few female workplace issues were resolved during the informal EEO process.  These statistics demonstrate the Region’s failure to show a good faith effort to eliminate sexual harassment, hostile work environment and reprisal by resolving complaints at the lowest level.  Even when the complainant requests a non-monetary resolution, the Region is failing to resolve EEO complaints.

Analysis of the First Semi-Annual Report

The First Semi-Annual Report contains a one-page summary of information followed by a one-page spreadsheet outlining training received by EEO Counselors.

This summary reports that: 

· All counselors were provided training that addressed the need for accuracy and timeliness and the proper role of EEO Counselors.  

· The informal EEO complaint survey process was developed in March 2001.  Surveys were not mailed for cases closed prior to April 30, 2001.

· The Responding Official tracking system was established in October 2001to track the informal complaints by bases (sic), responding officials and Forest unit to determine whether any patterns of conduct are discernible.

EEO Process Surveys

The report indicates that the EEO complaint process survey was sent to 136 employee and 136 management responding officials.  Only 38 complainants and 22 management officials provided responses.  The report notes that the response rate was low and affected the statistical significance of the analysis. The analysis contains little useful information that would allow assessment of the successes or failures of the program.

Region 5 Analysis of Complaints

The report contains a summary of complaints by type of alleged discrimination, Responsible Official and location.  The report provides little insight into how the program is working, what types of resolutions are reached, what the demands for resolution or the offers of settlement being proposed are, or any other information that provides a trend analysis or would allow assessment of the success or failures of the program.

The report does not contain:

· Copies or outlines of the counselor training information that would allow review of the topics addressed;

· A plan to increase response rates for the questionnaires to allow a statistically meaningful analysis of the information about satisfaction and concerns with the process;

· Information identifying the Responding Official in the analysis;

· Analysis of the decision-making about potential settlement;

· An analysis of the effectiveness of the program as required by Settlement Agreement Section 18.1 or a plan to develop such an analysis;

· Information about the status of complaints filed under Section 21; and

· Documentation that Region 5 is offering ADR to all complainants within the first 90 days after an informal EEO complaint is filed.

Analysis of the Second Semi-Annual Report

The Second Semi-Annual Report (January 2003) includes a one-page summary of information followed by copies of training certificates for EEO counselors, a copy of the Informal EEO Survey form, an analysis and spreadsheet summarizing survey results for fiscal year 2001 (April 2001- September 2001) and fiscal year 2002 (October 2001- September 2002), and a spreadsheet with an analysis of complaints by “type of alleged discrimination, responding officials and location.”

This summary reports:

· All counselors were provided training that addressed the need for accuracy and timeliness and the proper role of EEO Counselors and received training from the EEOC on case law, understanding retaliation claims and report writing.

· The informal EEO complaint Survey process was developed in March 2001. Surveys were not mailed for cases closed prior to April 30, 2001.

· The Responding Official tracking system was established in October 2001 to track the informal complaints by bases (sic), responding officials and forest unit to determine whether any patterns of conduct are discernible.

The report does not contain new information about the program or attempts to analyze successes or failures of the program during the second reporting period.

The report includes anecdotal information that confirms sentiments that the Monitoring Council has heard from managers that the Region is too quick to settle EEO complaints.  The report includes a statement from a management official “We are too willing to give in to the complainant to settle.  This has created an atmosphere in this Region where any complaint will be rewarded.” 

The Monitoring Council has received data about settlements of EEO complaints that reflects this perception is incorrect.  The Region needs to take steps to address these inaccurate and malicious statements because they are counter-productive to the goals of the Settlement Agreement and to developing a culture where employees are supported when they raise workplace issues.  This problem could be addressed by publishing information about the number of settlements relative to the number of complaints filed, the length of time complaints take to be resolved, and the types of resolutions reached when the complaints are settled.

EEO Process Surveys

The EEO complaint process survey was sent to 124 employee and 124 management responding officials for fiscal year 2002.  Only 38 complainants and 22 management officials provided responses.  The second report notes that the response rate was “very” low and affected the statistical significance of the analysis. 

The second report analysis contains little useful information that would allow assessment of the successes or failures of the program.  It notes that the outcome of most complaints is a Notice of Right to file a formal EEO complaint, and that one reason for this outcome is that most complainants have pending formal complaints that cannot be resolved without a global settlement.  This analysis confirms the Monitoring Council’s conclusion set out in the report section on the Early Intervention Program (EIP) that the Region is not attempting to use mediation through EIP to allow global settlements of formal and informal EEO complaints, despite the directives from the Washington Office and the USDA to engage in Alternative Dispute Resolution (ADR) at every opportunity.

The analysis also reports that complainants who elect ADR through EIP do not understand that it is a separate process from the traditional counseling process, particularly since the Notice of Right to File letter has been issued in most cases before the mediation is held.  The report does not address any plans to improve employee understanding of these processes or address the confusion about the use of EIP/ADR.

Region 5 Analysis of Complaints

The analysis of EEO complaints by type of alleged discrimination, Regional Office, and location also provides little insight into how the program is working, what types of resolutions are reached, what the demands for resolution or the offers of settlement being proposed are, or any other information that provides a trend analysis or would allow assessment of the success or failures of the program.

As in the first report, the second report contains no:

· Copies or outlines of the counselor training information that would allow review of the topics addressed;

· A plan to increase response rates for the questionnaires to allow a statistically meaningful analysis of the information about satisfaction and concerns with the process;

· An analysis of the effectiveness of the program as required by Settlement Agreement Section 18.1 or a plan to develop such an analysis;

· An analysis of decisions about settlement;

· Documentation that Region 5 is offering ADR to all complainants within the first 90 days after an informal EEO complaint is filed;

· Any evidence that steps were taken to address any of the concerns that were raised by employees or managers and included in the first report;

· Information identifying the Responding Official in the analysis; and

· Information about the status of EEO complaints filed under Section 21.

Employee Concerns About the EEO Process

The Monitoring Council has spent considerable time talking with employees about their experiences with the informal EEO processes.  It is clear that many employees turn to this process only after they are unable to work out their issues at the unit level.  Many employees see the informal EEO process as one approach to notifying the Region of problems in the workplace.  Many employees are confused about the difference between filing an informal EEO complaint and participating in mediation through the EIP and simply requesting EIP mediation.  Employees pursue the informal EEO route because they believe it will provide an opportunity for an impartial third person to review and assist with resolution of their problem.

The Monitoring Council has spoken with many employees who were extremely reluctant to file informal EEO complaints.  The hesitation is the result of concerns that:

· Pursuing an EEO complaint is a long and arduous process that in many instances results in placing employees in a vulnerable work environment where they may be subject to on-going harassment;

· Management views employees who file EEO complaints as problem employees;

· They will suffer retaliation and reprisal if they file or provide testimony to support an EEO complaint of a co-worker;

· Their EEO complaints will not be treated in a confidential manner; and

· EEO complaints are not resolved at an early stage.

These types of employee concerns are not new in Region 5.  Similar issues were raised during the Bernardi Consent Decree with respect to use of the Complaint Process included in that order.

Many employees have contacted the Monitoring Council to discuss issues that they are unable to resolve with supervisors or co-workers.  These include disparities in authorizing telecommuting agreements, family leave problems, erosion of duties, denial of training opportunities, non-selection, lack of career development, and performance issues.  The Monitoring Council has also talked with many employees about situations involving sexual harassment, retaliation, hostile work environment and workplace threats.

The Monitoring Council is aware of a significant number of employees who chose not to file EEO complaints but instead left the Forest Service or transferred out of the Region to escape serious workplace problems.  Some employees who choose not to file EEO complaints and to stay in Region 5 report that their careers are destroyed or that they languish in a position with very limited opportunities for career development or ability to contribute fully in the work of their unit because workplace issues are never resolved.  Employees who remain in Region 5 and file EEO complaints in an attempt to resolve these same types of workplace issues experience retaliation and similar career problems.

Thus, the process is not working to allow early resolution of problems because employees are afraid to file EEO complaints or use the process to address serious workplace issues.

Management and Employee Misperception About EEO Settlements

As noted above, the Monitoring Council has heard and it is reflected in both Semi-Annual Reports that some mangers and supervisors believe that the Region settles cases without merit.  Some Region 5 employees who are involved in the EEO process on behalf of management convey a perception to complainants that many EEO complaints have no merit and that complainants are filing EEO complaints because they believe there is a “rainbow at the end of the EEO complaint.”  A review of the statistical information in the Semi-annual Reports reflects that this belief is unsubstantiated by the analysis of settlements in the Region.

This perception also fails to take into account the reality that many employees who file EEO complaints are not seeking financial benefit, but instead wish to obtain training, a promotion, an apology, an appointment, reimbursement of out of pocket expenses, or lost wages.  A review of the types of resolutions that occurred in informal EEO cases between February 1, 2001,and March 31, 2003, reflects that employees often received no financial award, that one case was resolved with a letter of commendation to an employee for reporting sexual harassment issues, and that several cases were resolved by an agreement for the Region to provide training to the employee.  

The misperceptions that employees are filing these EEO complaints to obtain large cash settlements or the Region is settling complaints too quickly should be addressed by providing public information about the number of EEO complaints filed, the range of settlements, the length of time it takes employees to resolve cases, and the actual number of settlements which occur.  If managers who are hostile to the EEO process were given tangible information about the realities of settlements and the arduous road to a resolution, they might learn to take such complaints more seriously and attempt to resolve employee issues before the employees have to resort to the EEO process.

The Monitoring Council is aware of one situation where the Forest Supervisor was asked about the possibility of EIP/ADR resolution for an informal EEO complaint.  She said she “did not see any easy resolution of this matter.”  The employee was not offered mediation as a result of the supervisor’s refusal to attempt resolution of a difficult situation.  In this case, the Region later approached the employee’s representative to discuss mediation with a global settlement.  When the representative indicated that the employee would be willing to engage in mediation with a formal mediator, the Region withdrew its offer to mediate.  This employee has been unable to resolve any complaints and continues to be the subject of reprisal on her Forest.  

The Region needs to take action to ensure that supervisors do not refuse to participate in mediation simply because they believe it will be a difficult process or because they cannot envision a resolution.  The Settlement Agreement requires the Region to offer mediation within 90 days of filing an informal complaint and supervisors should be required to make good faith efforts to attempt resolution at these mediations.

Region 5’s Failure to Encourage Resolution of Informal EEO Complaints

Despite the concerns of some managers and employees noted above that the Region is settling too many merit-less cases too quickly, the statistics reflect that very few informal EEO complaints are settled in Region 5.  It appears that this is the result of the Region choosing to take a legal analysis approach to its liability rather than to focus on problem- solving and attempt to resolve issues “at the lowest level” in order to return employees to productive work places that are not rife with conflict.  It also appears that the Region has failed to offer ADR to all employees within 90 days after an informal EEO complaint is filed.

The Monitoring Council’s concerns that the Region is not attempting to resolve cases at the lowest level, is taking a legalistic view when evaluating cases, and is failing to use Alternative Dispute Resolution to solve problems that lead to the EEO complaints are echoed in the findings and recommendations of the February 26, 2003, report of the U.S. Equal Employment Opportunity Commission Onsite Report of the USDA. (Exhibit 12)

The report states:

EEOC Regulation 29 C.F.R § 1614.1 02(b)(6) requires that all agencies ensure that full cooperation is provided by all agency employees to EEO Counselors and agency EEO personnel in the processing and resolution of pre-complaint matters.  Furthermore EEOC regulations encourage voluntary settlement of employment discrimination disputes. See, 29 C.F.R. § 1614.603.  Specifically, all agencies should make reasonable efforts to settle EEO complaints as early as possible in the administrative process, including the pie-complaint counseling stage. Id.  EEO counseling can, and often does, provide an excellent way to resolve employment discrimination disputes early in the process.

The Office of General Counsel’s (OGC) involvement during the informal stage of the EEO process may thwart attempts at counseling to resolve matters prior to the filing of a formal complaint where the parties may be willing to settle. In addition, when responsible management officials defer an EEO matter to the Office of General Counsel and/or will not speak with the EEO Counselor, they are not cooperating with agency EEO personnel. Therefore, any involvement by the Office of General Counsel during the informal stage of the EEO process should not interfere with EEO Counselors performing their duties, prevent agency employees from cooperating with the Counselors, and should be conducted in a fashion as not to hinder attempts for settlement.

In response to the U.S. Equal Employment Opportunity Commission (EEOC) draft report, the USDA’s General Counsel, issued a memorandum dated September 11, 2002, to the Assistant Secretary for Administration, the General Counsel states:

"OGC agrees that USDA and its agencies should make reasonable efforts to resolve EEO complaints as early as possible in flat administrative process."

"OGC is extremely successful in early resolution of cases where there is evidence of discrimination. OGC makes every effort to resolve such cases as the earliest stage possible, as this is in the best interests of both USDA and the complainant."

"Therefore, OGC is committed to early resolution of employment discrimination complaints where there is evidence of discrimination or other improprieties, but not in cases where even a cursory review indicates the complaints have little or no merit."

As previously discussed, EEOC encourages settlement of EEO disputes at the earliest possible stages of the administrative process. EEOC is pleased to see that the General Counsel for the USDA also agrees. EEOC, however, is concerned that the USDA is only settling cases where there is evidence of discrimination or other improprieties. Taking this approach may cause the USDA to experience low resolution rates during the informal and formal complaint stages of the EEO process.2 Moreover, such a policy may needlessly stigmatize the utilization of ADR by managers who may view any settlement as evidence of discrimination or impropriety.

In most EEO complaints, evidence of discrimination is not apparent until after a formal investigation has occurred or until after a hearing before an EEOC Administrative Judge is conducted. Utilizing this method for settling eases is contrary to EEOC’s regulation that all agencies should make reasonable efforts to settle EEO complaints as early as possible in the administrative process, including the pre-complaint counseling stage. 29 C.F.R. § 1614.603.

Only settling cases where there is evidence of discrimination, will preclude the USDA from resolving disputes which nonetheless can negatively impact the moral, productivity and efficiency of the agency if left unresolved. Furthermore, this approach may fall short of the policy goals of the Administrative Dispute Resolution Act of 1996, which authorizes federal agencies to utilize dispute resolution techniques to resolve disputes mid avoid costly and protracted litigation. See, Pub. Law 104-320 (1996). (pp 7-8)

Management has not demonstrated a commitment to manage human resource issues to promote a healthier work environment for all employees.  The failure to put more effort into resolution of informal EEO complaints results is costly to the Region and the Agency in terms of dollars spent on investigations, lost productive time for employees involved in the investigations and conflict, and eventually in dollars paid for settlements when the cases reach the formal stage or end up in court.

Forest Supervisors, District Rangers and first line supervisors depend on the Forest Human Resource Officers for advice and assessment of liability and potential resolutions of an informal EEO complaint.  It appears that these individuals do not attempt address employee problems raised in informal EEO complaints and offer solutions, but rather provide advice about the complaints that result in the Region’s refusal to attempt early resolution.  Thus, most informal EEO complaints are concluded by issuance of a Notice of Right to File a formal complaint.  Because the Region does not track information that would allow analysis of how these complaints are ultimately resolved, these Human Resource Officers are not held accountable for failing to encourage resolution of informal EEO complaints or after the employee prevails. 

Employees may feel that their concerns are being ignored because the Region does not wish to participate in ADR at the informal or formal EEO stage.  The Region may refuse to participate in ADR because individuals without proper understanding of case law or appropriate or possible resolutions are charged with evaluating the complaints.  An employee has an unresolved pending EEO complaint and then files a second EEO complaint alleging reprisal may become even more frustrated with the continued lack of management response.  This frustration maybe reflected in the type of remedy they request, while management appears to become more entrenched in its position that the complaints are not valid.  Management’s decision about attempting resolution should not be based solely on a reaction to the employee’s demand.  This frustration ultimately makes the complaints more difficult to resolve and appears to reinforce management’s reluctance to mediate.

R5 Failure to Encourage Resolution of Formal EEO Complaints

Under the provisions of Settlement Agreement Section 2.1, the Monitoring Council is to evaluate whether the Region is eliminating sexual harassment, reprisal and hostile environment against females and whether it is taking steps to provide finality to the resolution of all claims asserted in the class action matter.  In order to evaluate the Region’s compliance with this provision, the Monitoring Council requested information about the status of a number of formal and informal EEO complaints.  The Region refused to provide information on the status of formal EEO complaints and responded,  “The Settlement Agreement has no relief provisions with regard to the settlement of formal EEO complaints.  As such, documents and correspondence regarding settlement proposals of formal EEO complaints are unrelated to the implementation of the relief provisions of the Settlement Agreement and will not be provided by the Region.”  In response to another request for information on the status of complainant requests for mediation for a number of formal and informal EEO complaints, the Region refused to provide status on cases that were in the formal stage of the EEO process, on the grounds that “ the Council shall have no authority to review or evaluate the Department’s processing of formal EEO complaints pursuant to 29 C.F.R., Part 1614.”  

While the Monitoring Council is aware that its recommendations are limited to the Informal EEO process, it believes that information regarding the manner in which formal EEO complaints are being handled is necessary to evaluate the Region’s compliance with Section 2.1.  The Region’s refusal to provide this information prevents the Monitoring Council from analyzing:

· Effectiveness of mediations;

· Good faith of settlement offers;

· How the Region is providing finality for EEO complaints;

· Effectiveness of the informal EEO process;

· Whether the Region is holding employees who do not make appropriate efforts to resolve the cases accountable;

· Whether the Region is holding the Responsible Official accountable when the employee prevails on a case; and

· Overall compliance with the purposes of the Settlement Agreement set out in Section 2.1.

Without information from the Region to address these issues, the Monitoring Council must rely on anecdotal information from employees and their representatives that indicates that employees with formal EEO complaints are not being offered mediation or settlements even when the allegations in the complaint are undisputed, that when mediation occurs the Region does not make good faith settlement offers, and that cases are not settled until the Region is about to go to hearing. This anecdotal information is supported by additional information the Monitoring Council has received that as the cases go to hearing, the Administrative Judges are often finding in favor of the complainants. This reflects a clear lack of good faith on the part of the Region to resolve these cases.

The Regional Forester, Deputy Regional Forester and the Human Resources Director depend on the Employee Relation Specialists to represent management’s goals and objectives in assessment of formal EEO complaints, settlement discussions and later at formal EEO hearings.  The Monitoring Council has serious concerns about the manner in which the Human Resources staff and the Region evaluate EEO complaints.  Based on the data that demonstrates few settlements and on information received from attorneys representing claimants, employees who have filed formal EEO complaints, and a review of some correspondence from Human Resources and Civil Rights staff responsible for these cases to employees or attorneys, it appears that the Region assumes it will prevail on almost every case.  This perception interferes with informal resolution of cases.

The Monitoring Council has been unable to determine whether the responsible Human Resources (HR) and Civil Rights (CR) staff take direction from the Regional Forester’s Office, the Office of the General Counsel, or the Director of Human Resources or whether they conduct their own analysis of a complaint and operate independently.  It is also unclear whether the Regional Forester’s Office monitors the activities and negotiations undertaken by these HR/CR employees while they are engaged in settlement discussions with employees or their representatives.

It appears that some cases are settled just before a formal EEO hearing.  The Monitoring Council has been unable to obtain information from the Region about the number of cases that were not resolved where the ultimate decision after hearing and appeals is in favor of the Agency.  The Monitoring Council has received information from employee representatives and attorneys that indicates that most pre-hearing mediations fail and that those formal EEO complaints which settle do so only after the Administrative Judge indicates that the case will be decided in favor of the complainant and that the proposed remedy is reasonable. 

The Region should track information about the basis for denial of settlement at each stage of the process and hold managers and Human Resource Officers and Employee Relations Specialists involved in these cases accountable if the final resolution is one that could have been reached at a much earlier stage in the process or where it appears that an employee suffered more damages (hence a larger monetary award) than would have been required if the EEO complaint was resolved at an earlier stage.

The Regional Office authority for settlement of EEO cases for monetary awards is $5,000.  It appears that the Region rarely requests additional authority for settlement from the Washington Office.  The Monitoring Council has not received any information that analyzes whether this monetary limit is seen by the Regional Forester as a barrier to prompt resolution of complaints during the initial stages of ADR.  If that is the case, the Agency should review whether providing increased authority would lead to earlier resolution of some cases.

There appears to be resistance to requesting approval of remedies outside of the Regional Forester’s authority. Forest Supervisors may share this reluctance to request additional settlement authority.  The need to request increased settlement authority should not be seen as a barrier to attempting resolution.  Requests for increased authority should be put in writing with justification, rationale, supporting case law and cost effectiveness analysis to the appropriate Washington Office official. 

The Monitoring Council has not reviewed the processes required for the Region to obtain authority for additional funds for settlement, how frequently the Region makes this request, the number of times the request for additional authority is granted or denied, who makes the decision to request additional authority, or when during the informal EEO process the decision or request is made.  This information should be tracked and analyzed, along with the above information about the authority and decision-making powers of the responsible HR/CR staff, to allow evaluation of processes that could be developed to encourage earlier resolution of EEO complaints.

The failure to properly evaluate issues and liability and to attempt resolution very early in the EEO process is expensive and time-consuming for the Region. It results in numerous cases that then require involvement of the Washington Office of the Forest Service, USDA, Office of the General Counsel, or the Department of Justice.  

Mediations could be more productive if high-level managers such as the Regional Forester or Forest Supervisors were actively involved in the processes and ensured that their directives are carried out, rather than delegating oversight to staff members. The best scenario is for these high-level managers to take time to meet with employees at the time problems arise in an effort to resolve issues prior to filing of informal EEO complaints.

The Monitoring Council discussed a few specific cases with the Regional Forester and staff after obtaining the consent of the individual filing the complaint.  The Monitoring Council took this action to provide an opportunity for management to investigate and resolve serious problems raised by these employees.  The Region has failed to resolve these workplace issues even when it has been acknowledged that the resolution the employee seeks is reasonable.  The Monitoring Council has received no explanation for the inaction.

Reprisal Related to the EEO Process

The Monitoring Council has received substantial anecdotal information from female employees that they have been targets of reprisal after filing an EEO complaint.  When managers respond by retaliating against an employee who may have filed a valid EEO complaint in an attempt to address a workplace issue, the employee then has no recourse but to file an additional EEO complaint, leading to the perception by management that they are a “frequent filer.”  In many of these cases, management again appears to be focusing on the legal analysis when evaluating how to address these problems, rather than viewing continuous complaints and filing of EEO complaints as a workplace problem that must be addressed by intervention and resolution through ADR and creative problem solving.

This view of employees as “frequent filers” also fails to recognize that employees with workplace disputes must comply with the legal requirement that each separate incident must be documented if it is to be addressed when attempting resolution of the dispute.  Thus, employees are not filing repeated EEO complaints speciously but rather to provide a record of the issues they wish to resolve and put management on notice of workplace problems.

One employee who had never been involved in the process or had performance issues was targeted after she simply provided a statement in connection with another employee’s EEO investigation.  Others report that after filing an EEO complaint, managers began to require unnecessary information regarding time and attendance, isolate them from co-workers, refuse to provide career development opportunities, make them the focus of misconduct investigations, give them below grade work as a means of harassment or retaliation, or propose adverse actions.

EEO Counselors

Region 5 EEO Counselors are considered Washington Office employees, although they physically reside in the Regional Office in Vallejo, California.  Both Semi-Annual Reports state that the EEO Counselors have received training on the informal EEO process as required by the Settlement Agreement.  However, the Monitoring Council is aware of continuing deficiencies in the reports prepared by the Counselors and the advice they provide to employees who contact them regarding EEO issues.

Employees have informed the Monitoring Council that:

· Counselors sometimes fail to attach documents provided by the employee to the final report, and that employees must then resubmit the information at the request of the Department when the complaint is sent to the WO and then again when a formal investigation occurs;

· The counselors do not always take statements from all individuals that the employees believe have important information to provide;

· The counselor’s report is a simple summary and includes no confirmation from those interviewed acknowledging that the information in the summary is correct;

· The counselor’s report contain no findings;

· Some counselors obtain information (statements or exhibits) that they do no include in the report;

· Counselors sometime paraphrase or fail to frame the issue as requested by the employee.  (This makes the burden of proof more difficult for the employee when this initial statement is used to limit the basis of the formal EEO complaint as the matter proceeds.);

· Employees who contact the counselors do not always understand how to articulate their problems in a way that fits into a category within the EEO process;

·  Counselors do not always assist employees in framing the issues in a concise way so that it is a actionable complaint; 

· Counselors often fail to stress the confidentiality issues related to EEO complaints and complainants lose their confidentiality on their units;

· Counselors sometimes refuse to receive information from employees about events leading up to employee’s current complaint; 

· Counselors do not facilitate a conversation between the employee and the Responding Official about potential remedies;

· Counselors do not track information about discussions with the employee and Responding Official about possible remedies;

· Counselors do not consistently inform the complainant about the information they obtain during their inquiry, so employees do not have access to this information until they have filed a formal complaint; and 

· Counselors sometimes do not arrange mediations as requested by a resolving official 

Status of Compliance

The Region has not provided its “best efforts” to comply with Section 11 of the Settlement Agreement.  The Region has made no changes in the program since implementation of the Settlement Agreement and the Region has not demonstrated increased ability, willingness or efforts to resolve complaints.  The Monitoring Council has seen no progress in resolution of complaints.

The Region has failed to:

· Show “good faith effort” in settling or resolving informal EEO complaints;

· Show “good faith effort” in settling or resolving the complaints filed under Section 21.1 of the Settlement Agreement;

· Provide information that would allow evaluation of the training required by Section 11.1 of the Settlement Agreement;

· Develop a process that assesses the effectiveness of the informal EEO process.  (By the Region’s own report, the responses to the surveys are not statistically significant because of the low response rate.);  

· Conduct an analysis of the completed survey forms to determine whether the program is functioning effectively and appropriately as to Region 5;

· Document any situations where an EEO Counselor has recommended or received written permission to withdraw a class member’s informal EEO complaint;
· Taken steps to conduct an analysis that determines whether patterns of conduct are discernible; and

· Provided documentation that it is maintaining an ADR process that is offered to each complainant within 90 days of filing of an informal EEO complaint.

The Region must develop appropriate methods to obtain information that can then be analyzed as required by the Settlement Agreement.  The Region should also address the problems regarding authority to resolve and analysis of liability during the negotiation and settlement process as outlined above and determine what steps can be taken to improve the ability to resolve complaints globally and/or before they require involvement from the Washington Office and other government attorneys.  The Region should analyze the EEO complaints with respect to concerns about retaliation against those who file, and should educate employees and managers about the realities of the settlements, and the tangible and intangible costs of failing to address these workplace issues quickly and appropriately.

Finally, the Region should review its current procedures and take steps to remedy the issues raised in the EEOC On-Site Report USDA02 related to the relationship between the Office of General Counsel and Civil Rights, and resolution of EEO complaints.

Mentoring Program











Settlement Agreement Section 12 requires the Region to create a Task Force to make recommendations about Mentoring proposals to the Monitoring Council. The proposals were to be designed to “assure that class members are provided appropriate mentoring, including assistance with respect to issues relating to sexual harassment.”  The Monitoring Council requested the taskforce report on January 24, 2002, and received it on February 1, 2002.  

The Region’s proposal was prepared after a review of other federal agency mentoring programs at the Bureau of Economic Analysis, the Goddard Space Flight Center, and the Department of Education.  The proposal was sent to the Chief of the Forest Service on June 15, 2001, along with information about the three other federal agency mentoring programs.  The Washington Office provided feedback and suggestions for measurement of success.  The Regional Training Officer also provided a brief analysis of the Region’s proposal.

The Monitoring Council reviewed the taskforce report, additional information about the USDI Fish & Wildlife mentoring program and the INTEL mentoring program, and met with a mentoring consultant to discuss best practices in establishing a program.  The Monitoring Council prepared a recommendation and planned to submit it in June of 2002, but was unable to finalize the proposal in the absence of the Class Representative.  The Monitoring Council’s inability to submit the recommendation has delayed implementation of the program.  The Monitoring Council then submitted the recommendation to the Region on January 27, 2003.  

On February 19, 2003, the Region requested a 30-day extension to respond to the Monitoring Council’s recommendation.  The response is now due on March 26, 2003.  This request will delay implementation of the program until late spring or early summer, further limiting the ability of the Monitoring Council to evaluate the effectiveness of the program.

It now appears that the Region’s mentoring program will not be implemented until the spring of 2003.  The Settlement Agreement anticipates that each Injunctive Relief Provision program will be in place for at least three years.  The Region should understand that the Monitoring Council believes that delays in implementation of this program must result in an agreement to extend the program so that it is available to employees for at least three years.  The delays in implementation will affect the Monitoring Council’s ability to review and monitor the program for effectiveness as intended by the Settlement Agreement.

Status of Compliance 

The Region has not implemented the Mentoring Program as of this the date of this report.  While the Monitoring Council was unable to provide a recommendation for the mentoring program until early 2003, the Region is causing further delay to implementation of this Injunctive Relief Provision by not acting promptly to implement the Monitoring Council’s Recommendation.  

Scholarships











 
The Scholarship program was included in the Settlement Agreement in order to provide funds for training opportunities for career development, encourage employees to develop skills that will assist with the implementation of the Settlement Agreement, and build a more productive workforce in Region 5.  Section 13 of the Settlement Agreement directs Region 5 to set aside “at least $100,000 per year for scholarships.”  

The Settlement Agreement requires the Region to ensure that women are not denied opportunities to participate in the Scholarship Program as a result of sexual harassment or reprisal and that scholarships are equally available to men and women.  The Region is not to establish quotas for the distribution of scholarships.

On February 1, 2002, the Monitoring Council received a proposal for the Scholarship Program.  On May 22, 2002, the Monitoring Council made a formal recommendation in response to the Region’s proposal.  The Region accepted this proposal on June 26, 2002.

The recommendation divided the Scholarship funds into three categories – group and individual scholarships for study related to implementation of the Settlement Agreement (such as conflict resolution and mediation) and a second individual category of scholarships for skills that are required by the Region’s strategic plan.  In order to ensure impartial selection, the Monitoring Council recommended that the employee applications be submitted directly to the Regional Office and eliminated the requirement of approval from a supervisor to participate.  The Monitoring Council recommended the establishment of a selection panel with composition similar to panels used for the evaluation of Capital Improvement Program funding requests.  The Monitoring Council proposed that a union representative be included on the selection panel. 

The call letter for the scholarships went out on July 3, 2002.  The call letter did not identify that the funds were part of the Women’s Settlement Agreement.   Employee applications for funds were due to the Regional Office by August 2, 2002.  The Selection Committee met during the week of August 12, 2002, and decision letters regarding the Scholarships were sent out in August 2002.  In thirty days, the Region advertised the program, accepted applications, and awarded scholarships for fiscal years 2002 and 2003.  This effectively provided $200,000 in scholarship funds for fiscal year 2002.   

The timing of the program implementation and requirements for 30-day responses created barriers for employees who wanted to participate in the program.  The 30-day window for applications occurred at the height of fire and the field seasons when most employees are extremely busy.  The Monitoring Council heard from many employees who were away from their duty stations and did not receive information about the program.  Other employees who wished to apply were unable to do so because they were on fire or other assignments and had no time to apply, investigate courses, or register for specific training/educational opportunities.

Analysis of the Second Semi-annual Report
The First Semi-Annual Report (July 2002) contained no information about the Scholarship program, as it had not been implemented.

Details provided in the Second Semi-Annual Report (January 2003) about the number of scholarship applications are confusing and contradictory.  The January 2003 report states that there were 93 applications for scholarships.  The report did not include a spreadsheet (Exhibit 13) that was provided separately to the Monitoring Council.  The spreadsheet reflects 84 applications for scholarships and breaks down the applications by funding (partial, full or denied), and by race, sex, and national origin.  There is no explanation for the discrepancy in the number of applications reported between the two documents.  Some of the discrepancy may be the result of the fact that some employees filed more than one individual application.  

The January 2003 report does not provide data about the number of scholarship applications for each category.  It provides summary numbers for the number of scholarships awarded in each category which indicates that 6 scholarships were given to groups ($52,700), 17 scholarships were given to individuals for Workplace and Interpersonal Skills ($52,383), and 29 scholarships were given to individuals for Workforce Plan Skills ($94,917).

The report does not provide information about:

· The number of scholarships given to each forest or the Regional Office; 

· The grade level or series of employees awarded scholarships;

· The number of employees using each group scholarship;

· The gender of employees using group scholarships; and

· The number and type of applications that were not funded.  

The January 2003 report contains the notable observation that the Plumas National Forest (NF) (where the class complaint originated) was the only unit that did not have any employees applying for scholarships.  No effort has been made to determine whether this was the result of fear of reprisal, poor publicity or lack of interest from Forest employees.  The Region has taken no steps to assure that women on the Plumas NF were not denied the opportunity to apply as a result of sexual harassment or reprisal.

The report contains no plan for evaluation of the effectiveness of the program or for analyzing the effect of the training opportunities on the careers of those who received scholarships.  The Region must develop a plan to follow-up with the recipients to track effects and benefits of their training, such as whether they were using new skills in their work, receiving promotions, or sharing information with their colleagues.  Both the recipients and their supervisors should be surveyed to determine whether they were given new tasks as a result of the training, whether they sought additional work, and whether their new skills provided valuable additions to their work.

The report contains recommendations for changes/modifications to the program.  The Program Manager should seek input from the Monitoring Council regarding these proposals prior to implementing any changes in the program.

Monitoring Council Analysis of Scholarship Applications and Awards
The total number of individual applications (based on the information that there were 84 individual applications reported in the spreadsheet provided by Human Resources staff) represents approximately 2% of the Region 5 workforce.  The Monitoring Council is concerned about the low response rate, given the technical work the Forest Service performs and employees’ needs to be current with changes and advances related to their specialized work.  This low response rate may be the result of the short window for applications and the fact that applications were due during field and fire season.  

The Region must take immediate steps to ensure that this does not happen for funds to be awarded for fiscal year 2004.  The report on the Scholarship Program does not address this issue or attempt to analyze why some units had more scholarship applications than others.  The Region has made no effort to analyze the effectiveness of the dissemination of the call letter or to determine what steps line officers and managers took on each Forest to ensure that employees were aware of the deadlines and were able to apply.

Once the program was implemented, it appears the money was distributed fairly by gender.  Further analysis of the scholarships shows that 38% of the women who applied received full funding, while 48% of men who applied received full funding.  Men represented only 25% of the applicant pool, and 62% of the men received a scholarship award.  In contrast, women represented 75% of the applicant pool and only 52% received a scholarship award. The Region’s analysis makes it clear that 79% of the female applicants were not funded in contrast to only 21% of the male applicants who were not funded.  Male applicants were more likely to be successful in receiving funds than were female applicants.

Status of Compliance

The Region implemented a scholarship program as required by the Settlement Agreement during 2002.  The Region has not successfully implemented the scholarship in a manner that assures that all employees have equal opportunity to participate.  The Region’s decisions to implement the program using two years worth of funds with a single call letter in a one-month period has compromised the Scholarship program and made it less valuable to employees.

The Region failed to use its “best efforts” to implement the Scholarship program for the following reasons:

· The decision to compress the timeframe for implementation of the Scholarship Program and short response time to apply for scholarships after call letter sent out;

· The lack of advance notice to employees to allow planning or scheduling registration for classes (resulting from the timing of the Call Letter);

· The lack of clear communication that the Call Letter was for applications for fiscal years 2002 and 2003; 

· The Region’s decision to award the fiscal year 2003 funds during the same quarter as fiscal year 2002 funds;

· The Region’s decision to award two fiscal year’s worth of funds through one call letter, sent in the last quarter of fiscal year 2002, which impacted employees as outlined above; and

· The Region’s failure to ensure that employees from all Forests applied for a scholarship.

The Region should agree to provide additional funds for fiscal years 2003 and 2004, and extend the program for at least an additional year in order to remedy the inequities that may have arisen as a result of the award of two year’s worth of funds during the first scholarship period.

The Region also needs to develop a comprehensive database to allow evaluation of issues related to participation by women in the Scholarship program, including assuring that women are not denied opportunities as a result of sexual harassment and retaliation.  The Region also needs to analyze the effect of receipt of scholarship money on employee careers as well as on issues related to the purposes of the Settlement Agreement set forth in Section 2.1.

Adverse Action Digest









  
Section 14 of the Settlement Agreement requires Region 5 to publish a semi-annual digest of disciplinary actions of one-day suspension or more taken against employees in Region 5.  The Adverse Action Digest is to summarize adverse actions by Forest or Regional Office, supervisory or non-supervisory position, and gender of the person against whom adverse action was taken, and shall describe the nature of the offense and the disciplinary action taken.

The Region has published the Adverse Action Digest as required.  The information has been provided on the Region 5 Human Resources intranet website and occasionally is sent directly to some employees thru electronic mail.

Status of Compliance

No record keeping was required in connection with the Adverse Action Digest.  The Region has complied with the requirements of the Settlement Agreement, although the information is not summarized as required by the Settlement Agreement.  The intent was to provide information by “gender” and by “Forest or Regional Office.”

The Monitoring Council believes employees would benefit if the existence of the Adverse Action Digest and information about where and how to access it were more widely publicized and if managers were formally encouraged to use it during training and safety sessions to educate employees about Region 5 policies, punishments and acceptable behavior in the workplace.

Although it is not required by the Settlement Agreement, the Monitoring Council has recommended that the Region include information about letters of reprimand or letters of caution/warning as provided by other Regions in their “Disciplinary Action and Performance Action Summaries.”  This would provide additional information to employees about accountability for misconduct.

Women’s Conference









  
Section 15 of the Settlement Agreement requires Region 5 to “sponsor an annual women’s conference, open to female employees of the Region, regardless of supervisory capacity.”  The Monitoring Council is to review and approve the agenda for the conference.

Although the Settlement Agreement provides that the conference is to be open to women employees of Region 5, the Monitoring Council formally recommended opening the enrollment to men, in order to encourage communication and acceptance of the Settlement Agreement by all Region 5 employees and to improve working conditions between men and women.  

This Injunctive Relief Provision was included in the Settlement Agreement in order to enhance training and networking opportunities for women, encourage interaction between employees of all grades with line officers, and raise awareness of and address women’s issues in workplace.  The theme of the conference, “Building A Better Workplace for All,” was developed by the Monitoring Council, and addressed issues that were gender non-specific.

The First Annual Women’s Issues Conference was held at the end of October 2002.  The program included workshops, plenary sessions and three lunchtime speakers.  Region 5 received support from the Washington Office and the USDA, which provided high-level speakers for the Opening Session. 

The Civil Rights staff was originally given the tasks of identifying an appropriate location and speakers for the conference.  It became apparent that Region 5 lacked the expertise and experience to plan such a large-scale conference with national speakers and implement the Monitoring Council’s vision for the event.  As a result, the Assistant Regional Forester brought in assistance from two employees from other Regions who had vast experience in planning this type of event.  These employees worked with a team of Region 5 employees who handled the contracting and logistics issues.  The Monitoring Council worked closely with the team, identifying speakers and setting the general agenda and the tone for the event.  

Once the Conference planning was underway, the Region exceeded expectations with its willingness to bring in high-level nationally recognized speakers and workshop leaders from all over the United States.  Some of the highlights of the event included 

· A panel of Successful Women in the Forest Service, who spoke of the challenges they faced and face in their careers within the Region;

· Speakers on Gender Communication and Prevention of Sexual Harassment;

· The authors of the book Women at Ground Zero;
· Presentations by Sally Collins (Forest Service Associate Chief) and Mark Reyes (USDA Assistant Deputy Under Secretary); and

· The presence and availability of the Regional Forester, members of his staff and many line officers to meet with employees to discuss relations issues.

Both employees and managers benefited from exposure to the high level speakers.  The Monitoring Council has been informed that some Forests have contacted some of the presenters to provide training sessions.   Many of the speakers were videotaped and their talks are available from the Forest Service Video Library to use as educational tools on the Forests.

Because the Monitoring Council wanted to provide opportunities for employees to network with others in their functional areas along with members of management, there were social opportunities and event-sponsored lunches. The Regional Forester strongly encouraged District Rangers, Forest Supervisors and Directors to attend.   These individuals hosted lunch tables and were responsible for encouraging conversation and outreach with employees during the conference.  The Regional Forester attended all three days of the conference and was available throughout for formal and informal question and answer sessions with all employees.  Comments from the conference participants indicated that this was seen as an unusual opportunity to bring their concerns to top managers and to obtain information about the Region’s concerns regarding employee relations issues. 

The Monitoring Council also wanted to allow participants to meet in smaller focus groups sessions to discuss important employee relations issues.  The topics included:

· Work/Life Balance

· Line and Staff Discussion Group

· Human Resources/Civil Rights Discussion Group- Moving Forward with the Settlement Agreement 

· NEPA/NRM/LMP Discussion Group

· Career Ladders for Administrative Support Staff

· Competitive Outsourcing Concerns

· Dual Forest Service Careers

· Permanent Career Paths for Temporary Forest Service Employees

· Women in Fire

· R5 Engineering and Facilities Issues

Each of these groups provided a report out to the entire group on concerns and action items.  While some groups were more successful than others in providing networking opportunities, and developing action items, each group provided an opportunity for employees to meet others who shared their interests or concerns about workplace matters.  

The overwhelming success of the conference was marred by the issues that arose when the Employee Resource Groups indicated their desire to “partner” with the Region in sponsoring an evening social event during the conference.  The Region was not cooperative with the request from the Employee Resource Groups, which is especially troubling given the conference theme of “Building A Better Workplace for All.”  The Monitoring Council was not kept properly informed of the requests made by the Employee Groups and the Monitoring Council’s position was misrepresented in connection with including the groups in a social event.  The Region needs to ensure that all employees are welcomed at upcoming conferences and that the lessons learned about communication and the spirit and intent of the conference prevent similar issues from arising in the future.

Region 5 did not identify an interim Program Manager for the conference to shadow the employees brought in to organize this event to learn skills necessary to organize the conference in the coming years and did not appoint a Program Manager for this until late January 2003.  Therefore, there was no one responsible for follow-up tasks such as notifying participants about the video library, development of task forces and initiating plans for the next conference.  As a result, some of the critical events, such as follow-up meetings for the task forces and opportunities for the groups to build networks and work on the issues raised in the focus groups have been delayed. 

The Monitoring Council is working with the designated program managers to ensure that follow-up issues are addressed and to develop plans for the 2003 conference. The Monitoring Council will be closely involved in the development of plans for the conference to ensure that it addresses and respects the purposes of the Settlement Agreement.

The Regional Forester has agreed to hold the Regional Leadership Team Quarterly Meeting at the same time and location as the 2003 Women’s Conference.  This will ensure attendance by line officers and managers who will be available to interact with employees but will also be able to conduct other business during the meeting.  The presence of more managers will certainly enhance the ability of employees to meet and discuss issues with those they may not have access to in the ordinary course of business. 

The Settlement Agreement does not address the issue of whether the Region is required to continuing sponsorship of the Women’s Conference after the end of the Settlement Agreement monitoring period.  This was clearly a successful event that brought employees of all levels together, encouraged dialogue about employee relations issues, and provided high quality educational opportunities on issues related to workplace behavior and discrimination.  The Monitoring Council hopes that the Region will continue to hold the Conferences beyond the life of the Settlement Agreement and that the success will be shared with other Regions who could benefit from the organizational work done in Region 5 if they chose to hold similar conferences.

Status of Compliance

The Region has complied with the provision requiring it to sponsor a Women’s Conference.  It is important that the Region provide the same high level of organizational sophistication for planning the next conference, that the Employee Resource Groups be recognized as important contributors to the event, and that the follow-up from the 2002 conference occur as promised.  It is also important that the Region work to ensure: 

· Attendance by a broader representation of individuals from all units and grades, temporary and permanent employees;

· Funds are available to those who wish to attend the event;

· Supervisors do not discourage employees from attending or require them to use their IDP funds to attend; and

· Regional Office employees do not make up the majority of attendees.

A primary focus of the upcoming conference should be to improve opportunities for women employees to develop networks and build community support groups.  While the Region implemented the Monitoring Council’s recommendations for networking events and opportunities, these events did not provide adequate structure or follow-up opportunities and one of the primary purposes of the conference was therefore not achieved.

Advance Publicity of Work Details







   
Section 16 of the Settlement Agreement requires Region 5 to advertise all work details of more than 90 days.  The Region is also required to maintain records of all details advertised under this section.  Prior to the Settlement Agreement, was to advertise all details over 120 days.  The importance of the change from 120 to 90 days must be understood in the context of the difference between competitive and non-competitive details.  

Competitive details are those of 90 days or more.  Before they can be filled, they must be advertised and they must be filled using the competitive process.  Non-competitive details are those of 89 days or less.  They do not have to be advertised and a manager can fill the position without going through the competitive process.

This provision was included in the Settlement Agreement so that the Region and the Monitoring Council could track advertisement and filling of details, ensure that favored individuals were not being given “back to back” details, and determine whether women are being given equal opportunity to apply for and be assigned to detail that would enhance their careers. 

It is necessary to monitor the assignment of employees to details because past practices in advertising and filling 120-day non-competitive details resulted in inequalities in appointments and details filled based on favoritism. This practice prevented some employees from having the opportunity to gain experience and enhance their careers. 
The change that requires advertising of work details of more than 90 days does not truly address the problems outlined above.  The same concerns about use of details remain whether the non-competitive details are 89 days or 119 days in length.  The Region has not performed a analysis or provided information that would allow the Monitoring Council whether the concerns that led to the inclusion of this provision in the Settlement Agreement are being addressed
The Monitoring Council has learned from management officials that many details that would have been offered as 119-day non-competitive details in the past are being set at 89 days to avoid the advertising/competitive process. These actions thwart the intent of the Settlement Agreement and allow managers to continue to select favored individuals and to circumvent the competitive process.

The Region was required to negotiate this change in conditions of employment with the Union.  Apparently the Region and the Union reached no agreement about implementation of this Settlement Agreement provision.  The Monitoring Council learned that the policy had not been formally put in place and made a formal recommendation for implementation on June 4, 2002.  On July 1, 2002, the Region sent out a letter directing the change effective July 15, 2002.  (Exhibit 14)  The Monitoring Council has received information that some Forests were advertising 90-day details prior to receipt of the letter of direction, but most did not do so until formally instructed to implement the program.  The Monitoring Council has not received an explanation for the untimely implementation of this Injunctive Relief Provision.

In response to the record-keeping requirements of the Settlement Agreement, the Region developed “Procedures for Advance Advertisement of Work Details” which require managers to submit requests for details to the Human Resources staff.  The Human Resources staff then posts the advertisement on the Forest Service Outreach notices on the Intranet.  Advertisements are required to be open for a minimum of 10 days, and interested employees must submit a Detailer Interest Sheet electronically.  

The Human Resources staff is to refer all eligible candidates to the manager, who then informs the Human Resources staff of the name of the selected employee.  According to the July 1, 2002, letter-outlining Procedures for Advance Advertisement of Work Details from the Regional Forester, the Human Resources staff is required to fill out a Personnel Action form (SF-50) for all details of 30 days or more and then input the information into the National Finance Center system.
In an effort to underline the purposes of the changes in the practices for details, the Directive from the Regional Forester also provides that “managers may not make successive assignment of 89 days for the individual with a short intervening period to avoid the requirement for advertising.”
The Monitoring Council has attempted to access the information about available  Region 5 details and found that the process is slow and cumbersome.  The July 2002 letter instructs employees to use a Lotus Notes application to view available details and numerous other job listings.  The Monitoring Council accessed the site and found it to be slow and not “user-friendly”.  Details that were listed were often missing information such as length of appointment, promotional opportunities, job description or contact individual information.  

The Monitoring Council accessed the USDA Job Website, which lists openings for all USDA agencies in order to compare the processes for finding and applying for details.  In sharp contrast, the information was easily available and jobs available in Region 5 were more accessible than on the Region 5 Lotus Notes site.   The current system for locating and applying for details is a deterrent for many employees.

It is imperative that the Region immediately addresses these issues and provides a method for employees to obtain information and apply for details that encourages rather than discourages employee use.  As this new system is developed, the Region should build in record-keeping procedures that will provide the information outlined below which will be necessary to evaluate whether the Region is complying with this section of the Settlement Agreement.

Analysis of the First Semi-Annual Report

Although Section 18 of the Settlement Agreement does not require the Region to provide a report for this Injunctive Relief Provision, the Region is obligated to provide the Monitoring Council with information to allow evaluation of the program.  The Region did not track information prior to July 15, 2002, even from those Forests that were advertising competitive 90-day details.  Because the Region did not track or provide information, the Monitoring Council was not able to evaluate and monitor the effectiveness of implementation during the first six months of 2002.

The Region agreed to provide information about implementation of the program in the Second Semi-Annual Report (January 2003), which covers the period from July 15, 2002, to November 30, 2002.  The report is one page in length and contains summary information reflecting that there were 28 non-competitive details and 91 non-competitive temporary promotions during the reporting period.  It indicates that “very few” exceeded 89 days but provides no specific information about the number or type of non-competitive details that exceeded 89 days.  The report indicates that some supervisors did not comply with the directive, but there is no information about the number or location of those who did not comply or any evidence that they had begun following the directive.  The report provides no back up information regarding these details.  It also provides no comment about the fact that some supervisors failed to comply with the requirement or suggest a plan to hold those who do not comply accountable.
The January 2003 report fails to provide any detailed information about:

· The number of competitive details in the Region that were 90 days or greater and the number of non-competitive details that were 89 days or less; 

· The number of “informal” details less than 89 days where an employee assumes the duties of a vacant/vice position;

· The names (or gender) of employees filling non-competitive details for each period the detail is available (to allow evaluation of the number of individuals receiving back-to-back details, the number of women being appointed to non-competitive details);

· The positions being filled with non-competitive 89-day details and competitive 90-day details;

· Information about the employees who applied for and were selected for non-competitive 89 day details; and

· Information about the status of compliance with the Settlement Agreement and directive by Forest.

NFFE informed the Monitoring Council that managers are still selecting employees for details in a non-competitive manner, violating the Settlement Agreement.  NFFE also confirmed that employees are still asked to assume duties of vacant/vice positions.  As a result, details are not equally available to all employees.  

Status of Compliance

The Region has not complied fully with this Injunctive Relief Provision. The Region did not implement this provision of the Settlement Agreement until July 15, 2002.   No formal explanation has been provided for the seven-month delay.
The Regional Forester’s directive contains an appropriate implementation process, but the actual implementation and record keeping has not been adequate to address the concerns that led to inclusion of this provision in the Settlement Agreement.  The Region has not held managers accountable for failure to follow the procedures that would ensure all employees have equal access and opportunity for work details.
Management officials have informed the Monitoring Council that they are choosing to offer 89-day non-competitive details to allow them to fill the details more quickly.  The Monitoring Council believes that this action is circumventing the intent of the Settlement Agreement and preventing equal access to details for all employees.

The Region has failed to successfully implement this provision of the Settlement Agreement.  In order to comply, the Region must:

· Provide a “user-friendly” process for identifying and applying for details;
· Keep records of the non-competitive and competitive details as outlined;

· Conduct a proper analysis of the way in which both non-competitive details and the competitive details are being filled, to allow the Monitoring Council to evaluate the effectiveness of the provision in addressing concerns about details; and

· Identify and correct the problems that exist for managers so they will comply with the directive about using and advertising 90-day details, so they will stop using 89 day details

Positive Incentives and Civil Rights Performance




 
Section 17 of the Settlement Agreement requires Region 5 to establish a task force to consider ways in which the Region “may (1) provide positive incentives to employees who perform exceptionally in the civil rights components of their duties; and (2) take into consideration the civil rights records of employees who seek promotion or advancement.”

Section 18 of the Settlement Agreement requires the Region to provide to the Monitoring Council a Semi-Annual analysis of the effectiveness of the program.

The provision was included in the Settlement Agreement to provide visible rewards to employees who exhibited the skills and action necessary to promote civil rights and who modeled appropriate behavior.  The focus was on rewarding employees who emphasized behaviors that would lead to the achievement of the goals set forth in Section 2.1 of the Settlement Agreement (elimination of sexual harassment, retaliation and hostile work environment).

The Region established the required Task Force on April 2001.  The Monitoring Council received the taskforce recommendations on April 30, 2002.  The recommendations include:

· Conducting an employee survey to determine what incentives are important to employees (The survey was to be coordinated by Civil Rights.);

· Establishment of an Employee of the Quarter Program to create opportunities for employees to demonstrate a commitment to and/or knowledge of civil rights;

· Development of civil rights knowledge criteria for vacancy announcements;

· Development of a regional civil rights award based on actions; and

· Encouraging employees to represent the Agency at community job fairs and Forest information expositions, and development of a newsletter to provide to all employees.

Review of the Semi-Annual Reports

The First Semi-Annual Report (July 2002) contains information about the recommendations developed by the Task Force, as required by the Settlement Agreement.  It includes a statement that the Region is “working to ensure the Regional Forester’s awards are better timed to coincide with the Chief’s and Secretary’s Award cycles, and that the EEO/Affirmative Action and Multicultural Accomplishment awards properly reflect the Civil Rights factors we want recognized.  We are also incorporating a required Civil Rights narrative into our selection process for supervisory positions.” The report also includes information regarding the Region’s efforts to develop supplemental civil rights performance clarifications for Regional Leadership Team members (see Performance Evaluation Section).  No information is provided about whether any employees or managers were given awards as part of the Positive Incentive Program between January 2002, and July 2002.  It appears that no awards were made. 

The Second Semi-Annual report (January 2003) contains no information about the Positive Incentives and Civil Rights Performance Provision.  The Monitoring Council has received no additional information about implementation of any of the proposals, and must conclude that no further action has been taken.  The report provides no explanation for the Region’s failure to move forward with the requirements of this Injunctive Relief Provision or failure to continue to develop methods to assess effectiveness of the Positive Incentives.

The only Regional Activity that might be considered responsive to this Injunctive Relief Provision is the Regional Forester’s Awards for EEO/Affirmative Action and Award for Multicultural Accomplishment.  The call letter for nominations for these awards was sent out in October 2002 (Exhibit 15) and reflects that the awards were being given in accordance with a 1995 Regional Supplement.  Thus, it does not appear that these awards represent different incentives in the areas of civil rights. 

Status of Compliance

The Region has not complied with the requirements of Section 17 of the Settlement Agreement.  The Region’s failure to move quickly to implement some visible programs rewarding those who have made extra effort to participate in the culture change that is implicit in the Settlement Agreement reflects a lack of leadership and ownership for this program.  The Region has not ensured that this program has been implemented and the Monitoring Council has seen no evidence that any managers will be held accountable for the failure to implement this provision.  The Region has missed opportunities to recognize and reward employees who have demonstrated excellence in civil rights efforts.

The Region has also failed to demonstrate that it is complying with the requirement of Section 17 that civil rights performance shall be taken into consideration when employees seek promotion or advancement.  The Monitoring Council has reviewed some performance evaluations for line officers with acknowledged problems related to modeling appropriate behaviors that encourage and foster civil rights and found no documentation of these problems in their performance evaluations.  It does not appear that the Region is using these criteria to evaluate employees when performance evaluations do not reflect performance deficiencies.

The Region must take appropriate and immediate steps to begin implementation of this provision and develop criteria for evaluating the effectiveness of the programs that are implemented.
Record Keeping and Reports









Section 18 of the Settlement Agreement requires the Region to maintain and provide to the Monitoring Council Semi-Annual reports on the effectiveness of eight of the Injunctive Relief Provision programs.  As outlined more specifically in the Monitoring Council’s report on each specific Injunctive Relief Provision, the Region failed to keep records or provide analyses of the effectiveness of the eight programs.  The Region has also failed to provide information to the Monitoring Council that would allow it to conduct its own analysis of the effectiveness of the programs.

There does not appear to have been high-level direction or an overall plan to develop databases that would track or provide important and necessary information consistently in each Semi-Annual report. The two Semi-Annual reports contain summaries of information received from the Forests without meaningful analysis of the information. The reports reflect minimal effort spent obtaining or understanding the information that is included in the reports.  

Status of Compliance

1.  Early Intervention Program  

Neither Semi-Annual report provides any analysis of the information presented in connection with EIP.  The two reports do not track or provide the same data.  The Monitoring Council is aware of requests for mediation that were not included in either report.  The information that is provided is inadequate to allow the Monitoring Council to conduct its own analysis of the effectiveness of the program.

2.  Exit Interviews

The First Semi-Annual Report contains no detail about the reporting statistics on exit interviews by individual Forests, which exit interview form was used, the percentage of employee filing out forms, or an analysis of the information that was reported.  The statistical summary in the Second Semi-Annual Report contains errors in the summary of information provided by the Forests about the exit interview forms used, the number of Forests using each form, and the number of Forests that provided no information for the report.  It provides no analysis or comparison about the data provided, and no plan to conduct an analysis or address the poor response rate.

3.  Misconduct Investigation Procedures

The Semi-Annual reports do not provide consistent data about the misconduct investigation process or discipline imposed in the same format.  Neither report provides information or an analysis of the effectiveness of the program.  The reports contain no data or analysis that addresses the effectiveness of the investigations, the total number of investigations or inquiries conducted during the reporting periods and the decision regarding discipline, or an analysis of whether the discipline imposed for those who have been determined to engage in misconduct is appropriate and has a deterrent effect.

4.  Training

Neither Semi-Annual report provides documentation or certification that all employees on each unit received training.  The reports do not track the type of training, materials used, who provided training, date of training and makes no effort to analyze the effectiveness of the training programs.

5.  The Informal EEO Process

Each of the Semi-Annual reports contains different data.  The second report fails to include much of the important information that was tracked and provided in the first report.  

Both reports note that the response rate for the survey form that was provided to employees and managers is very low and that the numbers affect the statistical significance of the analysis.  The reports provide no plan to improve the response rate to allow a meaningful analysis of information received. 

The Monitoring Council performed an analysis of the numbers of women who filed informal EEO complaints between 1998 and 2002 and the resolutions.  The Region’s reports contain no analysis of this or any similar information that would allow comment on the effectiveness of the program.

6.  Mentoring Program

The Region has not yet implemented this program.

7.  Scholarships

The Second Semi-Annual Report (July 2003) includes information about the number of applicants, funds awarded in each category, and total number of scholarships awarded in each category.  The report does not contain a spreadsheet that the Monitoring Council received separately that provides more detailed information about the applications by funding (full or partial), race, sex and national origin.  This spreadsheet was created and provided after the Monitoring Council made a formal Request for Information for more detailed information. 

The report contains no plan to analyze the effectiveness of the Scholarship program in achieving the goals of the Settlement Agreement. 

8.  Positive Incentives and Civil Rights Performance

The Region has not yet implemented this program.

FEDERAL WOMEN’S PROGRAM POSITION








Section 19 of the Settlement Agreement requires Region 5 to establish a full-time Federal Women’s Program Manager position.

The position was included into the Settlement Agreement in order to ensure that workforce statistics are being maintained, tracked and recorded to assist managers in making decisions that would either mitigate or lessen the impacts of workplace decisions.  The Region has complied with this requirement, but the Monitoring Council has not been provided with any information about the Program Manager’s work or how it assists successful implementation of the Settlement Agreement.

R-5 RESPONSES TO 2002 ISSUES







 

During 2002, there were several well-documented incidents involving sexual harassment, creation of a hostile work environment and retaliation on Region 5 Forests.  The most public of these incidents involved the posting of inappropriate photographs in fire crew buggies on the Los Padres National Forest (NF).  (Exhibit 15)  The other incidents involved physical evidence and gestures and language that created a hostile work environment.

In response to the event on the Los Padres NF, which resulted in substantial press coverage and comments from employees to the Regional Forester, the Region ordered a “stand-down” to be conducted on each unit within a prescribed time period.  The stand-down instructions to Forest Supervisors and Directors required that a supervisor inspect all worksites and vehicles in each unit to determine if there was any inappropriate material on display.  The directive also stated that all the Forest Supervisors and Directors were responsible for ensuring that all employees understood the Region’s Zero Tolerance policy.

The Regional Forester’s decision to bring work in the Region to a halt by use of a stand-down method, traditionally used for safety discussions, reflected the serious level of concern on the part of the Regional Forester and his staff.  Unfortunately, this serious level of concern was not uniformly conveyed to all employees during the stand-down meetings.  The Monitoring Council heard from some managers and employees that they were angry at being asked to interrupt work because of the alleged misconduct on another unit.  There was apparently substantial misinformation about the seriousness of the problem on the Los Padres NF.  Some Forest Supervisors were not aware that the problem arose as a result of numerous photographs in two crew buggies, but were under the impression that there had been a single improper photograph posted.  This lack of understanding and information made it difficult for the supervisors to explain the need for the serious action taken by the Region.

Many employees informed the Monitoring Council that the stand-down meetings had been conducted in a serious manner with well-led discussions about the issues.  Other employees reported that some individuals who led the meetings did not take the subject seriously.  One employee told the Monitoring Council that she drove two hours to a meeting where the supervisor told employees that they could be excused after they sat in the room and thought about sexual harassment for 15 minutes.

As a result of the inspections, some supervisors found materials that were clearly inappropriate for the workplace.  Others asked employees to remove family photographs, including photos of naked infants.  The difficulty in defining appropriate workplace items led to much discussion and resentment on the part of some employees.  Some employees reported that they were uncomfortable because of inappropriate comments made by employees at the stand-down meetings and were concerned about backlash against those who complain about misconduct.

The Region then implemented a series of employee “Sensing Sessions”, designed to provide employees with information about the Region’s policies prohibiting sexual harassment, creation of a hostile work environment, and retaliation. Employees were also given information about the Disciplinary Guidelines and reminded that violation of Regional misconduct policies will result in discipline. Attendance at the meetings was mandatory.

The Regional Director of Fire and Aviation Management and the Regional Director of Civil Rights led the meetings.  The speakers included the Acting Early Intervention Program Manager, who explained the program to employees and a union representative.  A member of the Monitoring Council was present at each session to answer employee questions.

Employees were given a survey (Exhibit 16) to complete and return before leaving the meeting.  The survey asks questions about work environment, employee understanding of sexual harassment and whether an employee has observed this type of behavior in their workplace.  The Region plans to analyze the information received and report it back to Forest Supervisors who will then develop a plan to address employee concerns.  After the meeting, the Regional Director of Fire and Aviation Management and the Regional Director of Civil Rights were available to meet with employees individually to discuss any issues or concerns they might not have wished to address in a large meeting.

As with the stand-downs, some employees were hostile to the requirement that they attend the meeting.  They objected because they had not violated any Region 5 policies regarding sexual harassment or retaliation and did not see the value of the meetings.  These attitudes resulted in making other employees who had valid concerns about this type of misconduct uncomfortable and concerned that there would be a backlash against those who spoke up.

The Region must continue to send the strong message to all employees that sexual harassment and retaliation will not be tolerated and that employee attitudes toward training and meetings such as the “Sensing Session” must improve.  Implementing this type of change in attitude is part of the culture change that must occur in Region 5 if the issues that led to the class action lawsuit are to be addressed and resolved.

The Regional Forester has proposed disciplinary action for employees and managers involved in the incident on the Los Padres NF. The proposed discipline is not yet final and the details must remain confidential under federal Privacy Act laws.  It is imperative that the Region stands behind the proposals in order to send a strong and consistent message about the need for both supervisors and employees to follow Region 5’s Zero Tolerance policy and ensure that supervisors understand their obligations and act when issues arise.

As the Region moves into the second year of the Settlement Agreement, it must continue to make elimination of this type of misconduct a priority by taking prompt and effective action when problems arise, must continue to send a strong and consistent message about the responsibility of employees and supervisors in ensuring proper workplace conduct, and must impose discipline for violation of policies that will deter future misconduct.   

Conclusion

CONCLUSION











The Settlement Agreement Injunctive Relief Provisions require Region 5 to undertake a large scale and immediate effort to change the culture that permitted harassment and discrimination against women and frequently failed to provide appropriate and effective discipline or to hold employees and managers accountable for their inappropriate behavior.  For the culture change to occur, the leaders in the Region must send a strong and consistent message to employees and managers that the time has come for change. 

Although the Region has not ignored the requirements of the Settlement Agreement, it has not moved quickly and strongly enough to implement the Injunctive Relief Provisions or to take steps that make employees aware that sexual harassment and hostile work environments will no longer be tolerated in the Region.  Employees must understand that if they do not comply with the Region’s Zero Tolerance policy, they will not be able to continue to work in Region 5.  

The Monitoring Council acknowledges that Regional management and the Washington Office have made attempts to improve working conditions for women in the Region since the Bernardi Consent Decree.  There are more women in higher positions, women in jobs where there had been none before, and the type of sexual harassment or hostile work environment is generally less blatant and subtler than a decade ago.  However, issues related to retaliation for complaints about sexual harassment are increasing.

The theme that the Monitoring Council heard as it met with employees all over the Region in the past year is that the programs required as part of the Injunctive Relief Provisions are not addressing employee needs or working effectively to resolve issues that led to the class action lawsuit and Settlement Agreement.  Some employees do not see a change in management response to sexual harassment or hostile work environment issues, do not see that complaints are addressed or resolved more quickly or with more accountability than before implementation of the Settlement Agreement, and do not sense a difference in their daily work environment with respect to the issues that the Settlement Agreement was to address. 

The Monitoring Council has concluded that the Region has failed to successfully implement the Injunctive Relief Provisions or take other actions to meet the purposes of the Settlement Agreement as outlined in Section 2.1.  This conclusion is based on a review of 12 months of activity by the Region to implement the Settlement Agreement and information provided in two Semi-Annual Reports (July 2002 and January 2003).  This Monitoring Council report (March 2003) should have been completed nine months after implementation of the Settlement Agreement.  The delay in reporting has provided the Region additional time to demonstrate implementation of and compliance with the Settlement Agreement.

Section 2.1 of the Settlement Agreement sets forth the purposes of the Agreement.  It states that the purposes are:

· To eliminate sexual harassment and hostile environment against females.  

The provision requires major culture change within Region 5.  Since January 2002, when the Monitoring Council was established, the Region has not succeeded in eliminating sexual harassment and hostile environment against females.  The Region had at least three very public incidents involving sexual harassment and creation of a hostile work environment during 2002.  Although management has implemented new efforts such as the employee “Sensing Sessions” and the stand-down to raise awareness of the conduct that violates Forest Service policy and to remind employees that discipline will be imposed for such violations, the Monitoring Council has heard from many employees that problem conduct and hostile environment continues on many units. 

The hostile work environment for women is not solely the result of sexual harassment, but of a more insidious gender harassment that prevents women from participating fully in their workplace and from advancing in their careers.  This “old boy network” is not necessarily gender-based, and the Monitoring Council is aware of situations where women as well as men are responsible for retaliation against female employees.

The Region must focus on accountability, especially for supervisors, and the Regional Forester’s office must provide relentless oversight of these issues to send a strong message to employees that the culture in the Region must and will change.

· To implement Defendant’s zero tolerance policy against sexual harassment.

The Monitoring Council did not receive a written copy of the Region’s Zero Tolerance policy until January 2003, when it was developed to provide to employees at the “Sensing Sessions.”  Thus, it appears that there was no attempt to articulate or disseminate a Zero Tolerance policy until one year after implementation of the monitoring period.  The Monitoring Council has expressed its concerns about the language in the Zero Tolerance policy to Region 5 management, but has received no response to its suggested changes.

In order to implement a Zero Tolerance policy, the Region must ensure that the discipline that is imposed for violations of the policy is severe enough to deter employees from improper behavior, that employees understand the ramifications of improper behavior, that employees who are disciplined are not permitted to engage in reprisal against those who make complaints and receive further discipline if they engage in retaliatory behaviors, and that discipline for violating sexual harassment and hostile work environment policies is seen as stronger than that imposed for  violations of policies where the Region has not implemented a “Zero Tolerance” policy.

· To ensure that persons committing or contributing to sexual harassment are held accountable for their actions.

One of the keys to bringing about culture change in Region 5 and ensuring that all employees understand what behavior is acceptable in the workplace is ensuring accountability for actions of employees and holding supervisors to a high standard for enforcing policies.  The Region has not succeeded in complying with the purpose of this section because employees are not being held accountable by appropriately severe discipline for violation of the sexual harassment policies or for engaging in retaliation against those who make complaints.  Managers are not being held accountable for failure to enforce the policies and model appropriate behavior. 

The Region has also failed to employ standard, consistent discipline in situations where employees or managers do not comply with the Region’s Zero Tolerance policy.  This is necessary to ensure accountability.

The Monitoring Council noted in this report that even though new performance clarifications regarding Civil Rights and Interpersonal Relations have been added to Performance Evaluations for supervisors and line officers, these clarifications have not been used during 2002 to document or address performance problems, even in situations where management is rightfully concerned about the activities of the supervisors or managers.  The Region’s decision to use these clarifications as talking points rather than as part of the Performance Evaluations for bargaining unit employees violates the Settlement Agreement and further undercuts the Region’s ability and commitment to hold employees clearly accountable.

· To eliminate reprisal against those who exercise their right to complain about sexual harassment.

The Region has not taken adequate steps to comply with this requirement of the Settlement Agreement.  A review of most of the EEO complaints filed during 2002 reflects that many include allegations of reprisal for filing an EEO complaint or providing information in connection with an investigation into an EEO complaint.  The Monitoring Council has been informed of situations where employees with no previous work problems have suddenly been identified as “performance problems” or been made the subject of a misconduct investigation or criminal investigation after complaining about sexual harassment, hostile work environment, or simply giving a statement to an EEO investigator.  

The Region has not moved quickly to resolve or address reprisal complaints, nor has it taken public steps to inform employees that it will not tolerate retaliation or demonstrate that it will discipline employees or managers for these activities.  

· To ensure that issues regarding sexual harassment are addressed and resolved in a timely and effective manner.

The Region has not taken actions that reflect compliance with this section of the Settlement Agreement.  There is no evidence that informal or formal EEO complaints are being resolved more quickly than prior to implementation of the Settlement Agreement.  There is no evidence that resolution of informal or formal EEO complaints has increased, which would demonstrate that the Region is providing a good faith effort to comply with the Settlement Agreement.  The Region has improved the turn-around time for misconduct investigations, but has not taken steps to act on those findings in a prompt manner in all cases where allegations of improper behavior were substantiated. 

The Region has continued to deny requests for mediation of informal EEO complaints and does not appear to be using Alternative Dispute Resolution (ADR) processes to attempt settlement of formal EEO complaints.  The reports provide no documentation that the Region is offering mediation to all employees who file informal EEO complaints within 90 days after the complaint is filed, as required by the Settlement Agreement.

· To provide finality to the resolution of all claims asserted in this action.

The Region has not resolved the EEO complaints that were brought by class members during the class certification period or filed under the provisions of Settlement Agreement Section 21.  The Region made no attempts to settle these complaints at the informal stage and each complainant was given their rights to file formally.   
The Monitoring Council requested information on the status of these complaints. The Region has not provided the requested information that would allow the Monitoring Council to evaluate whether the Region is moving forward to resolve claims in a timely manner.  Employees have informed the Monitoring Council that although some complaints have been settled just before formal hearings, most have not been resolved because the Region has declined to participate in mediation or to make good faith settlement offers when mediation has occurred.  

The Region needs to make a greater effort to move forward with the focus of culture change for employees with respect to the issues addressed in the Settlement Agreement -- to make sexual harassment, hostile work environment and retaliation in the workplace unacceptable.  The Region needs to continue to work to make sure that all employees understand not only that these behaviors and attitudes are unacceptable, but also to understand the effect such conduct and attitudes have on productivity, morale, efficiency and the ability of the Agency to perform its mission.  

The Monitoring Council anticipated that the Region would take primary responsibility for implementation and development of processes for obtaining data, tracking information providing the analyses required to demonstrate compliance with the Settlement Agreement.  In most instances, this did not occur.  The Monitoring Council has directed the necessary work, and now in the report must point out the deficiencies in the record keeping and analysis.  The Monitoring Council has provided recommendations for activities to be performed by R5 employees in connection with the Settlement Agreement provisions, but the Region must take over active compliance, problem solving and planning to ensure that the purposes of the Settlement Agreement are met.

Exhibits

Exhibits are not attached to the electronic version of this report.
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